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DECISION (Reasons and an Order) 
 

 

Khashane Manamela 

 
[1] This is an application by an Isle of Man company known as Heritage 

Resources Limited (Heritage Resources). Heritage Resources is a proprietor of 
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the trade mark BIOFOOD.1 The trade mark is registered in class 05 in respect of 

goods and services, among others, in “Pharmaceutical and veterinary 

preparations, sanitary preparations for medical purposes, dietetic substances 

adapted for medical use, food for babies, plasters, materials for dressings; 

material for stopping teeth, dental wax, disinfectants; preparations for destroying 

vermin; fungicides, herbicides”2.  

 

[2] The applicant filed an application or request for default order, after the 

respondent, Biofoods South Africa CC, did not file papers in opposition to the 

application. Therefore, the application will be decided as a request for default 

order as contemplated in regulation 153 of the Companies Regulations, 20113 

(the Companies Regulations).  

 

[3] However, service upon the respondent appears to have been saddled with 

a number of problems. In terms of the sheriff’s return of 07 March 2013 for an 

attempt of service on 27 February 2013, the original or main application4 was 

served on a certain Mr. Paul Malinga, a manager in an entity called Professional 

Diving School. The return also states that the latter organisation was in 

                                                 
1
 See Annexure 2 to the founding affidavit, ostensibly an extract or page (number: 2004/20998) from the 

Trade Marks Register.  
2
 See para 4.2 of the founding affidavit on pp 4 – 5 and Annexure 2 thereto. 

3
The Companies Regulations were made by the Minister of Trade and Industry in terms of section 223 of 

the Companies Act 71 of 2008 and published under GN R351 in Government Gazette 34239 of 26 April 

2011.  
4
 Stated as service for “APPLICATION FOR RELIEF, AFFIDAVIT OF A P SIMS, ANNEXURES, 

AFFIDAVIT OF C LE ROUX”. 
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occupation of the premises.5 On the other hand, the sheriff’s return of service 

dated 06 January 2015 in respect of the service on 18 December 20146 was by 

way of affixing at the respondent’s registered office address7. This mode of 

service was employed by the sheriff after he was told by the neighbours that the 

premises “are believed to be vacated”. However, this mode of delivery is 

authorised by the Companies Regulations.8 

 

[4] Be that as it may, I have concerns with the adequacy9 of the service upon 

the respondent. Firstly, there is no confirmation in the papers that the service 

addresses indicated as the registered office address and the postal address used 

for the registered mail mode of delivery of the cease and desist letter, are still 

used as such by the respondent. In fact, the sheriff’s returns appear to suggest 

the contrary.10 Annexure 4, being a certificate issued by the Companies and 

Intellectual Property Commission (the CIPC) on 20 January 2012 is the only 

confirmation of the addresses in this application. Notably, the date of issue of the 

certificate (i.e. Annexure 4) is almost two years before one of the attempts on 

service of the papers on the respondent referred to above. There are no 

                                                 
5
 At 1205 Sangro House, 417 Anton Lembede Street, Durban. This is the same address reflected in 

Annexure 4 (certificate by the Companies and Intellectual Property Commission dated 20 January 2012), 

although the street name number (417) is said to have been supplied by third parties to the sheriff. There is 

also reference to Smith Street, but this may be the same as Anton Lembede Street.            
6
 The documents affixed appear to have been the complete application [“FILING NOTICE, INDEX, 

APPLICATION FOR CONDONATION, NOTICE OF MOTION, AFFIDAVIT AND DOCUMENTS”], 

including the condonation application. The condonation is aimed at addressing the fact that the application 

was served more than five days after it was filed with or issued by this Tribunal. 
7
 See Annexure 4 and footnote 5 above. There appears to have been another service by affixing on 21 

November 2013 although this was stated as being in respect of the supplementary affidavit. 
8
 See Annexure 3, Table CR3 – Methods and Times for Delivery of Documents, which is in terms of 

regulation 7 of the Companies Regulations. 
9
 In terms of regulation 153(2)(b) of the Companies Regulations this Tribunal has to be satisfied that the 

papers were adequately served. 
10

 See paragraph 3 above. 
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submissions that the respondent had not changed either or both its registered 

office and postal addresses with the CIPC when service was effected. 

Unfortunately, I cannot accept that there hasn’t been any change in these regard. 

However, I will, for a moment overlook this, and move on to something else. 

 

[5] The applicant submits that the dominant and memorable portion of the 

respondent’s name is the word or element “BIOFOODS”.11 It therefore contends 

that, the respondent’s name is confusingly similar to its trade mark BIOFOOD. 

The applicant submits further that [although in different parlance] that, the 

respondent’s name falsely implies or suggests, and would reasonably mislead a 

person to believe incorrectly that, the respondent is part of, or associated with the 

applicant or its trade mark BIOFOOD. It applies therefore that the respondent be 

ordered to change its name as its current name does not satisfy the provisions of 

sections 11(2) of the Companies Act 71 of 2008 (the 2008 Companies Act). 

 

[6] My second concern12 relates to the requirements for an application in 

terms of section 160 of the 2008 Companies Act. This statutory provision reads 

as follows in the material part: 

“160. Disputes concerning reservation or registration of company names 

(1) A person to whom a notice is delivered in terms of this Act with respect to an 

application for reservation of a name, registration of a defensive name, application to 

transfer the reservation of a name or the registration of a defensive name, or the 

registration of a company’s name, or any other person with an interest in the name of a 

company, may apply to the Companies Tribunal in the prescribed manner and form for a 

determination whether the name, or the reservation, registration or use of the name, or the 

                                                 
11

 See paragraph 10.1 on page 7 of the founding affidavit. 
12

 See paragraph 4 for the first area of concern. 
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transfer of any such reservation or registration of a name, satisfies the requirements of 

this Act. 

(2) An application in terms of subsection (1) may be made- 

(a) within three months after the date of a notice contemplated in subsection (1), if the 

applicant received such a notice; or 

(b) on good cause shown at any time after the date of the reservation or registration of the 

name that is the subject of the application, in any other case.” 
 

[underlining added for emphasis] 

 

 

[7] From the papers in this application, it is clear that the applicant did not 

receive notice contemplated in section 160(1) of the 2008 Companies Act. With 

this, the application may only be brought within the ambit of or timeframe stated 

in section 160(2)(b) and not section 160(2)(a). Section 160(2)(b) of the 2008 

Companies Act, unlike the latter section, does not have the time-limitation of 

three months within which an application must be brought. When bringing the 

application in terms of section 160(2)(b), the applicant ought to show good cause 

why it only made the application when it did and not at an earlier stage. In this 

matter, it is significant for the applicant to show good cause why it only made the 

application on 17 December 201413, which is over three and half years after the 

registration of the respondent on 20 May 201114. In some comparable matters 

which served before this Tribunal, it has been held that the failure to show good 

                                                 
13

 As there is no definition of “making the application”, I have assumed the date of filing same with the 

recording officer or registrar of this Tribunal, confirmed by the Tribunal’s date stamp, to be the date the 

application is made. 
14

 See Annexure 4 (the certificate issued by the CIPC). 
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cause is a critical and decisive issue.15 It is held in those matters that the register 

of company names kept by the CIPC as the regulator, has to have some 

measure of certainty and credibility. In my view, this cannot be less emphasised. 

I also associate with the view that, this is the reason or one of the reasons, why 

the legislature opted to allow a disputed reserved or registered company name to 

be open to a challenge by an affected or interested party, who did not receive a 

notice envisaged in section 160(1) of the 2008 Companies Act16, upon showing 

good cause. This patent statutory hurdle ought to be cleared by any applicant 

challenging a company name under these circumstances. For this Tribunal to 

lower the hurdle, there has to be good grounds justifying it, as the adjudicating 

body, to do so, lest the credibility of the CIPC’s register of company names is 

brought into disrepute and even threat of being revocable willy-nilly. The result is 

not difficult to fathom: distrust of the general public in the register of company 

names.  

 

[8] However, there is an immediate problem. The 2008 Companies Act 

doesn’t offer a definition or explanation of what is meant by showing good cause. 

This, in my view, would entail the applicant adducing evidence regarding when 

and how it became aware of the reservation or registration of an impugned 

company name and with that why an application couldn’t be made earlier than it 

                                                 
15

 See COMAIR Limited v Kuhlula Training, Projects and Development Centre (Pty) Limited, an 

unreported Case NO.: CTR007SEP2014 (Companies Tribunal, decided on 27 February 2015) at paras [5] – 

[6], and AVON Justine (PTY) LTD vs Justine Trading CC unreported Case NO.: CTR001/11/2011 

(Companies Tribunal, decided on 20 January 2013) at paras [58] – [64].  Copies may be obtained from the 

website: www.companiestribunal.org.za. 
16

 This notice appears to be derived from the process contemplated in section 12(3)(a) of the 2008 

Companies Act. 
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was made in the given case. In no less authority than that of the Supreme Court 

of Appeal in Minister of Defence and Military Veterans v Motau and Others [2014] 

ZACC 18, although being about a different subject matter, it was stated that “good 

cause may be defined as a substantial or “legally sufficient reason” for a choice made or 

action taken”.17  This amounts, in my view, to a factual enquiry or determination 

dependent on the circumstances of the particular matter.18  

 

[9] In this matter, all what is stated is that the existence of the respondent 

“recently came to the Applicant’s attention”19. This is far from being satisfactory 

and falls short of showing cause. Consequently, I find the applicant to have failed 

to show good cause required in terms of section 160(2)(b) of the 2008 

Companies Act. Consequently, this application cannot succeed.  

 

[10] Therefore, I do not consider it warranted that I should deal with the merits 

or substantive issues in the application. The application has failed to meet the 

clear requirements set by the legislature as discussed above. 

 

[11] I make the following order: 

a) the application is refused. 

 

 

 

                                                 
17

 Minister of Defence and Military Veterans v Motau and Others [2014] ZACC 18 para [54]. 
18

 Ibid. 
19

 See para 9 of the founding affidavit on p 6. 
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_________________________    

Khashane Manamela     

Member, Companies Tribunal 

04 May 2015 


