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DECISION (Reasons and Order) 

_________________________________________________________________________ 

               

1) This is an Application in terms of section 160 of the Companies Act 71 of 2008 

(the Act). The basis of this application is that the Respondent’s name, "LUMINO" is 

prohibited in terms of Section 11 of the Act, as it offends the Applicant's trademark 

name, "LUMINO".   

2)  The Applicant filed this Application on form CTR 142 with the Tribunal on the 25th 

November 2015.   

3) On the 1st of December 2015, this Application was served on the Respondent's 

registered address by the Sheriff Coastal Durban, by affixing a copy to the principal 

front door, as the said premises was found locked after diligent search.     



4) The Deponent to the Applicant's papers is Willem Grove, who avers that he is the 

Marketing Manager of the Applicant.  He attaches a resolution to his founding 

affidavit, wherein he is authorized to act on its behalf, which was signed by the 

directors of the Applicant.   

 5) The Deponent submits that the Applicant is wholly owned by Financiere Roofing 

South Africa (Pty) Ltd). The Group is headquartered in Luxembourg, and has 

operations in 35 countries.  The Applicant avers that it owns trade mark LUMINO, 

and attaches proof of Trade Mark number 2013/13482, (registered during 2013) in 

class 19, which covers a variety of goods in the building materials line (emphasis 

added). 

6) The Deponent attaches a copy of the electronic certificate of the Respondent as 

obtained from the CIPC records wherein, the Respondent was incorporated under 

the name Lumino (Pty) Ltd, on the 5th June 2012 (emphasis added).   

7) From the above we can deduce that this Application is made 4 years after the 

Respondent was incorporated.  

8) And more over, the Respondent Company was registered in June 2012 and the 

Applicant’s trademark was registered in 2013.  Thus the Respondent’s Company and 

name "LUMINO" was registered before the Applicant’s trademark "LUMINO" was 

registered (emphasis added). 

9) The Deponent to the founding affidavit under the heading ‘GOOD CAUSE 

SHOWN’ avers the following; 

The Applicant’s attorneys became aware of the incorporation of the Respondent in 

September 2013 when the particular Government Gazette was searched in early 

September 2013.  The Applicant avers that is had ‘some queries’ about the objection 

and in May 2014 instructed its attorneys to address a letter of demand to the 

Respondent, in May 2014, almost 2 years after the Respondent was registered in 

June 2012.  The Applicant during December 2014 received notice from the South 

African Post Office that the letter was ‘unclaimed. A commercial investigator was 

instructed and on the 1st of April 2015 received its report which is attached to the 

papers. 



10) The deponent avers that in the light of the above time line of events, there has 

been no undue delay between the date of the Applicant becoming aware of the 

offending name and the Applicant’s Application for relief.  And that any delay 

between the date on which the Applicant  became aware of the offending name and 

filing of the application for relief can be attributed to the Applicant’s bona fide 

attempts to resolve this matter directly with the Respondent. 

11) It is imperative that good cause is shown as to why the Applicant took 3 years to 

make this application. The Applicant does not show or specify, what the ‘queries’ 

were that delayed it in responding with a letter of demand. It is my view that the 

above facts do not embroider on the ‘queries’ that the Applicant needed to attend to. 

It is furthermore clear that the Applicant does not show good cause for the delay in 

applying to the Tribunal, as it is not clear what the cause was, in the delay in 

applying to the Tribunal in terms of the Act. In any event the letter of demand and the 

Investigators report carries no weight in terms explaining the cause of  the delay, as 

this is not a requirement in terms of the Act. 

12) Moreover, it is imperative to look at the date, on which the Respondent was 

registered being May 2012 and the date the Applicant’s trademark was registered 

being 2013.  It is clear that the date, the Respondent was registered being May 

2012, preceded the date the Applicant’s trademark was registered, being 2013.     

13)  The Respondent registered its name ‘first’ in 2012, before the Applicant 

registered its Trademark in 2013. (Emphasis added).  Thus the Applicant had and 

has no right title and interest in the name "LUMINO". 

14)  In fact and in Law, the Respondent has the right title and interest in the name 

"LUMINO", as it was registered before the Applicant’s trademark "LUMINO".   

15) It follows that the Applicant cannot ask that an order in terms of section 

160(3)(b)(ii) of the Act be made, directing that the Respondent choose a new name, 

within a set period and on any conditions that the Tribunal considers just, equitable 

and expedient in the circumstances. 

 

 



 

FINDINGS 

I proceed to make an order in the following terms; 

 

The Application is refused.  

 

 

_________________________ 

Lucia Glass 

Member of Companies Tribunal of South Africa. 

29th September 2016. 

 


