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[1] Afgri Operations Limited (the applicant), applies that a default order
1
 be granted 

against Afgri Drone Proprietary Limited (the respondent), in terms of which the latter’s 

name is found to be unsatisfactory of the requirements of the Companies Act 71 of 2008 

(the Act). The corollary of the aforesaid finding is that the respondent has to be directed 

to choose a new name and accordingly amend its Memorandum of Incorporation.
2
  

 

[2] The applicant contends that the respondent’s trading name is confusingly similar 

to its trademark “AFGRI”
3
 and falsely implies or suggests or is such as would reasonably 

mislead a person to believe incorrectly that the respondent is part of or associated with 

the applicant. The applicant therefore bases its application on sections 11(2)(b)
4
 and 

11(2)(c)
5
 of the Act. 

 

[3] The respondent is not taking part in these proceedings. It also did not file an 

answer
6
 to the application (the main application), hence the application for default order. 

                                                 
1
 See regulation 153 of the Companies Regulations, which reads as follows in the material part: “(1) If a 

person served with an initiating document has not filed a response within the prescribed period, the 

initiating party may apply to have the order, as applied for, issued against that person by the Tribunal. (2) 

On an application in terms of sub-regulation (1), the Tribunal may make an appropriate order––  

(a) after it has heard any required evidence concerning the motion; and  

(b) if it is satisfied that the notice or application was adequately served.”  The Companies Regulations, 

2011 were determined by the Minister of Trade and Industry in terms of section 223 of the Companies Act 

and published under GN R351 in Government Gazette 34239 of 26 April 2011 (the Companies 

Regulations).   
2
 See section 160(3) of the Act which reads as follows in the material part: (3) After considering an 

application made in terms of subsection (1), and any submissions by the applicant …the Companies 

Tribunal- (a) must make a determination whether that name …satisfies the requirements of this Act; and 

(b) may make an administrative order directing- 

(i) … 

(ii) a company to choose a new name, and to file a notice of an amendment to its Memorandum of 

Incorporation, within a period…” 
3
 See par 3.5 of the supporting affidavit on indexed page 4. 

4
 See par 5 below for the material reading of this provision.  

5
 See par 5 below for the material reading of this provision. 

6
 In terms of regulation 143 of the Companies Regulations the respondent had 20 business days from date 

of service to file its answer to the application. 
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But, the sheriff’s return of service of the main application states that it was served on 30 

September 2015 at the registered office address of the respondent.
7
 The recipient thereof 

is stated to have informed the sheriff “THAT IN AUGUST 2014 DEFENDANT NOT 

EXCISTING [sic] ANYMORE.  DEFENDANT NOT TRADING ANYMORE. 

DEFENDANT ALSO NOT THEIR CLIENT ANYMORE”.
8
 I am satisfied that the main 

application was adequately served
9
 and the respondent is in default of filing its answering 

papers. There was also no response to a letter of demand sent on behalf of the applicant to 

the respondent in March 2015.
10

 

 

[4]  The applicant is the proprietor of AFGRI trade marks
11

 registered in various 

classes ranging from “agricultural, horticultural and forestry products”
12

 to “apparatus for 

locomotion by land, air or water”.
13

 The earliest of these trade marks were registered on 

29 March 2006.
14

 Also, the applicant’s use of the AFGRI component of its name dates 

back to 2003.
15

 It has since widely used and promoted the name and its trade marks. On 

the other hand, not much is known of the respondent. From its registration certificate,
16

 

included as part of the papers, I have noted the following about the respondent. It was 

registered on 22 August 2013.  The same date is stated as “Business Start Date” and the 

date on which its two directors were appointed. Its registered office address is also stated 

                                                 
7
 See annexure “G” to the application. 

8
 Ibid. 

9
 See the relevant reading of regulation 153 in footnote 1 above. 

10
 See annexures “C1”-“C3” to the application.  

11
 See par 4 on pp 4-6 of the application; annexures “D1”-“D11” to the application. 

12
 See par 4.2.1 on p 4 of the application. 

13
 See par 4.2.7 on p 5 of the application. 

14
 See annexures “D1”-“D4” to the application. 

15
 See par 4.6 on p 7 of the application. 

16
 See annexure “B” to the application. This is a certificate issued by the Companies and Intellectual 

Property Commission on 04 September 2015. 
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as the residential address of both directors. Already from the sheriff’s return of service 

referred to above, the respondent may no longer be trading.
17

 The applicant appears to 

have become aware of the respondent’s existence in March 2015 when it instructed its 

attorneys to send a letter to the respondent demanding that it cease and desist in using the 

impugned name.
18

 

 

[5] As indicated above, the application is premised on two grounds located in 

sections 11(2)(b) and 11(2)(c) of the Act. These provisions read as follows in the material 

part: 

 

“11. Criteria for names of companies 

(1) … 

(2) The name of a company must- 

(a)… 

(b) not be confusingly similar to a name, trade mark, mark, word or expression contemplated in 

paragraph (a) unless - 

(i) in the case of names referred to in paragraph (a)(i), each company bearing any such similar 

name is a member of the same group of companies; 

(ii) … 

(iii) in the case of a name similar to a trade mark or mark referred to in paragraph (a)(iii), the 

company is the registered owner of the business name, trade mark or mark, or is authorised by the 

registered owner to use it; or 

(iv) … 

(c) not falsely imply or suggest, or be such as would reasonably mislead a person to believe 

incorrectly, that the company- 

(i) is part of, or associated with, any other person or entity…” 

 

                                                 
17

 See par 3 above. 
18

 See par 3 and footnote 10 above. 



 5 

[6] As indicated above, the first ground of this application is that, the respondent’s 

name is confusingly similar to the applicant’s AFGRI trademarks as contemplated in 

section 11(2)(b) of the Act. The second ground is that, the name falsely implies or 

suggests or is such as would reasonably mislead a person to believe incorrectly that the 

respondent is part of or associated with the applicant, which is proscribed by section 

11(2)(c) of the Act. It is submitted in this regard that the inclusion of the word or element 

“Drone” in the respondent’s name does not serve to distinguish the name from the trade 

marks. In fact, the word “drone” alludes to goods the applicant is interested in, in terms 

of classes 12, 31 and 42 of the AFGRI trade marks.
19

 Further, the respondent’s name is 

likely to cause confusion to members of the public as they may think that the applicant 

and the respondent are “horses from the same stable”.
20

 Without much ado, I confirm my 

agreement with both contentions. Consequently, I find that the respondent’s name does 

not satisfy the requirements of sections 11(2)(b) and 11(2)(c) of the Act. 

 

[7] The applicant also prayed for an order of costs against the respondent in terms of 

regulation 156 of the Companies Regulations, 2011.
21

 Although, I have doubts as to the 

possibility of recovery of same, the order made herein will include payment of costs by 

the respondent. The respondent clearly copied the applicant’s name and trade mark; 

sought to take advantage of its goodwill and did not desist from using the name despite 

the opportunity presented by the letter of demand. 

 

 

                                                 
19

 See pars 5.1.4 - 5.1.6 on pp 9-10 of the application. See also par 4 and footnote 13 above. 
20

 See par 5.2.2 on pp 11-12 of the application. 
21

 Regulation 156(1) provides that “Upon making an order, the Tribunal may make an order for costs.”  
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[8] In the premises, the following order is made: 

a) the respondent’s registered company name “AFGRI DRONE” does not 

satisfy the requirements of the Companies Act 71 of 2008; 

 

b) the respondent is directed to choose a new name and file a notice of 

amendment to its Memorandum of Incorporation; 

 

c) the respondent is directed to complete the activities ordered in b) hereof 

within three (03) months of service of this order upon the respondent in 

terms of regulation 153(3) of the Companies Regulations, 2011, and 

 

d) the respondent is directed to pay the applicant’s taxed or agreed costs of 

this matter on a party and party scale or tariff of the High Court as 

contemplated by regulation 156 of the Companies Regulations, 2011. 

 

 

 

_________________________    

Khashane La M. Manamela     

Member, Companies Tribunal 

07 June 2016 


