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IN THE COMPANIES TRIBUNAL OF SOUTH AFRICA, PRETORIA 

CASE NO: CT018Apr2016 

Ex parte application:  

South African Airways (SOC) Ltd 

(1997/022444/30) 

 

Applicant 

Coram: Prof P.A. Delport   

Decision handed down on  6 June 2016 

 

DECISION 

 

 

INTRODUCTION 

[1] The applicant applies to the Companies Tribunal in terms of section 61 (7) of 

the Companies Act 71 of 2008 (“Act” / “Companies Act”) and regulation 142 of 

the regulations in terms of the Companies Act (GNR 351 of 265 April 2011) 

(“Companies Act regulations” / “regulation/s”) for an extension of time to hold 

its annual general meeting (“AGM”). 

 

BACKGROUND 

[2] The applicant is South African Airways (SOC) Ltd, a state owned company 

(“company”) as defined in s 1 of the Companies Act as the sole shareholder is 

the State. 

[3] The company held an AGM on 30 January 2015. 
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[4] The subsequent AGM was required to be held not more than 15 months from 

30 January 2015, ie on or before 30 April 2016. 

[5] A certain Ruth Nambi Kibuuka, who is the company secretary applies, on 

behalf of the applicant, for an extension to hold the AGM. 

[6] The reason for the application for the extension is given in the affidavit of said 

Ruth Nambi Kibuuka. 

[7] She states that at the finalisation of the applicant’s financial statements for the 

financial year ending 31 March 2015, it appeared that the liquidity and 

solvency of the applicant was such that it could not comply with the 

requirements of a going concern for the ensuing 12 months without a 

guarantee provided by the shareholder (National Treasury obo the SA 

Government).  

[8] Said shareholder, in a letter dated 30 September 2015 states that the annual 

financial statements (“AFS”) are not yet finalized and that it  recommends that 

the AGM be held only when said AFS are finalized.  

[9] This seems like a “chicken and egg” situation, in that the shareholder 

recommends an extension for the holding of the AGM, due to the AFS not 

being finalized due to the lack of action by the shareholder in providing a 

guarantee. 

 

APPLICABLE LAW 

[10] Section 61 of the Companies Act provides as follows: 

“(7)  A public company must convene an annual general meeting of its 

shareholders— 

 (a) initially, no more than 18 months after the company’s date of 

incorporation; and 
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 (b) thereafter, once in every calendar year, but no more than 15 months 

after the date of the previous annual general meeting, or within an extended 

time allowed by the Companies Tribunal, on good cause shown.” 

  

EVALUATION 

[11] Section 61 (7) of the Act gives the Tribunal a discretion to grant an extension 

“on good cause shown” for the holding of the AGM by a public company. In 

terms of s 9 (1) of the Act, the provisions in respect of public companies 

apply, with certain exceptions not applicable here, to state owned companies. 

[12] There are a number of deficiencies in the application. The first is that the 

company secretary brought the application of behalf of the company and this 

was done mero motu. This is what transpires from the founding affidavit as 

required by, inter alia, regulation 142.  The rest of the documentation 

submitted paints a different picture, but that is not what is stated in the 

affidavit.  

[13] The application for the extension of time to hold the AGM must be brought by 

the company, and the company is, for purposes of the Act, the board of the 

company: see eg s 66(1) of the Act.  

[14] There is no indication, in the affidavit or otherwise, that the board took such a 

resolution. The board did provide the company secretary with the “authority 

and mandate to effect and/or lodge any such necessary changes on behalf of 

the South African Airways SOC Ltd…” in a board meeting of 28 May 2015  as 

evidenced in Annexure A of the (additional) founding affidavit.  

[15] It is not necessary to expand on this issue, but the resolution of the board of 

the company of 28 May 2015 is not the authority to do something on behalf of 

the company, but merely to lodge the required documentation to effect the 

(authorized) act of the company. There are many authorities on this matter 

and it is, with due respect, trite law. 
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[16] The discretion of the Tribunal in terms of s 61 (7) is to grant an extended time 

within which to hold the AGM. This discretion is not unlimited and the section 

is clear that the AGM must be held within an “extended time”, ie a period 

within which or the date by when the AGM must be held. 

[17] The application however does not state what the company requires in respect 

of the “extended time”.  

[18] The Tribunal can exercise its discretion only “on good cause shown”. In 

Cohen Brothers v Samuels 1906 TS 221 at 224 Innes CJ, dealing with an 

application for extension of time within which to appeal based on a Rule of 

Court providing that such leave could be granted on good cause shown, 

stated: “Mr Tindall says the Court has never defined a good cause. In the 

nature of things it is hardly possible, and certainly undesirable, for the Court to 

attempt to do so. No general rule which the wit of man could devise would be 

likely to cover all the varying circumstances which may arise in applications of 

this nature. We can only deal with each application on its merits and decide in 

each case whether good cause has been shown.” 

[19] Section 61 (8) of the Act requires that the audited financial statements must 

be presented at the AGM. If such statements are not available, under the 

circumstances as in this case where the non-availability of the AFS is not due 

to, exclusively, the fault of the company, it may be categorised as “good 

cause”.  

 

FINDING 

[20] The application is defective in that there is no proof that the application for 

extension was authorized by the company (the board). 

[21] Also, the application does not indicate the extension that is required, and the 

Tribunal does not have the power to grant an indefinite extension. 
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[22] However, the company has only one shareholder and the AGM and the 

presentation of the AFS is, primarily at least, for the benefit of the 

shareholder/s. 

[23] It would serve no purpose, even in light of the serious deficiencies, to refuse 

the application. It is also noted in favour of the applicant that the application 

was brought before the 15 month period elapsed.  

 

ORDER 

[24] An extension is hereby granted to hold the AGM of the applicant for a period 

of 6 months from 30 April 2016. 

 

  

 

Prof P.A. DELPORT 

 MEMBER OF THE COMPANIES 

TRIBUNAL 

 


