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IN THE COMPANIES TRIBUNAL OF SOUTH AFRICA, PRETORIA 

                                                                                CASE NO: CT014May2016 

In the matter between: 

Kganya Brands (Pty) Ltd                                                                           First Applicant 

Kganya Investment Holdings (Pty) Ltd                                                  Second Applicant 

And 

Lesedi Kganya Enterprise Construction (Pty) Ltd                                   First Respondent 

Companies and Intellectual Property Commission                            Second Respondent 

Coram: Kganyago M.F 

Decision handed down on the 28th September 2016 

 

DECISION 

[1] The applicants have brought an application in terms of section 160(1) and (2) 

read together with section 11(2)(b) and (c) of the Companies Act 71 of 2008 (“the 

Act”). The applicants are seeking an order that the first respondent be directed to 

change its name to one which does not incorporate the word Kganya or any 

other word confusingly and/or deceptively similar to its Kganya trade mark. 

[2] The applicants are also seeking a costs order against the first respondent. The 

applicants are further seeking an order that second respondent be directed to 

change the first respondent’s name should the first respondent fail to comply with 

the order of the Tribunal within three months from the date of the order. 

[3] According to the applicants, the addition of the words “LESEDI”, “ENTERPRISE” 

and “CONSTRUCTION” to the applicants’ Kganya trade mark in the first 
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respondent’s company name is not enough to avoid confusion in the market 

place between the first respondent’s company name and the applicants’ Kganya 

trade mark. The applicants further submit that the word “ENTERPRISE” is simply 

a synonym for company and “CONSTRUCTION” refers to the type of service or 

goods that they potentially intend to offer. The applicants are therefore of the 

view that the rest of the company name is descriptive. 

[4] The applicants contends that “Lesedi” and “Kganya” have the same meaning in 

different languages, and that this word cannot therefore serve to distinguish the 

company name from the Kganya trade mark. 

[5] The applicants further submit that when considering how similar the first 

respondent’s name is to the applicants’ Kganya trade mark, one must also take 

into account the well-known tendency of members of the public to imperfectly 

recall names and trade marks, and to only recall the dominant element of a long 

trade mark and/or name. They therefore, contend that the dominant element of 

the first respondent’s name is actually the applicants’ Kganya trade mark. 

[6] The first respondent was duly served with form CTR 142 together with the 

founding affidavit by the sheriff on the 20th May 2016 on Tshepo Motaung, the 

caretaker at 350 Masilo Street Qalabotjha, Villiers. 

[7] The first respondent did not serve or file any opposing papers. The 20 days 

within which the first respondent is required to serve and file opposing papers if 

any has lapsed. The applicants are now applying for a default order in terms of 

regulation 153 of the Companies Regulations, 2011(“the Regulations”). 

[8] The first applicant’s main business is that of holding of the intellectual property 

for the Kganya group. The second applicant has its main business as that of the 

holding of all investments in various subsidiaries and financial instruments, and 

the holding of general investment. As per the certificate of confirmation issued by 

the Registrar of Companies and Close Corporations, the first respondent’s 

business activities are not restricted. 
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[9] The legal principles applicable to dispute of this nature has been settled. In the 

unreported case of Distell Limited v KZN Wines and Spirits CC (20291)/2014) 

[2016] ZASCA 18 (15 March 2016 at para 10 the court stated the following: 

 “In Century City Aparments Property Services CC & Another v Century City 

Property Owners Association 2010 (3) SA 1 (SCA) para 13 Harms DP approved 

a more recent dictum of Laddi J in Chancery Division (England and Wales) 

Compass Publishing BV v Compass Logistics Ltd [2004] EWHC 520 (ch) Laddie 

J said (para 24) 

 “The likelihood of confusion must be appreciated globally, taking account of all relevant factors. It 

must be judged through the eyes of the average consumer of the goods or services in question. 

That customer is to be taken to be reasonably well informed and reasonable circumspect and 

observant, but he may have to rely upon an imperfect picture or recollection of the marks. The 

court should factor in the recognition that the average consumer normally perceives a mark as a 

whole and does not analyse its various details. The visual, aural and conceptual similarities of the 

marks must be assessed by reference to the overall impressions created by the marks bearing in 

mind their distinctive and dominant components. Furthermore, if the association between the 

marks causes the public to wrongly believe that the respective goods come from the same or 

economically linked undertakings, there is a likelihood of confusion. (My emphasis).”   

[10] In Distell case supra, at issue was the alleged infringement by KZN Wines Spirit 

CC, of two of Distell’s word trademarks in respect of whisky. The one registered 

mark is Knight’s Gold KZN Wines started importing into South Africa from 

Scotland a whisky with the mark “Black Knight”. The court found that the marks 

Knight’s Gold and Knight in respect of whisky are not likely to be confused with 

the mark Black Knight. 

[11 ] In Yuppichef Holdings (Pty) Ltd v Yuppie Gadgets Holgings (Pty)Ltd (1088/2015) 

[2016] ZASCA 118 (15 September 2016) a para 44 the court stated: 

 “ Whether the alleged infringing mark is similar to the registered mark must be 

considered without regard to its potential to create confusion and deception. This 

court said in Bata that it requires more than slight resemblance between the two 

marks and that a marked resemblance or likeness is the appropriate meaning. It 
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is not wholly clear how the two marks can exhibit a marked resemblance or 

likeness without so nearly resembling one another that there is a likelihood of 

deception or confusion, but I need not resolve that conundrum. In my view the 

only similarity between the two mark lies in the word ‘Yuppie’ and that does not 

make them similar for the purposes of s34(1)(C).” 

[12] In the present before me, the only similarity of the two marks is the word Kganya. 

In my view the present case is not distinguishable from the Yuppie’s case. The 

words “Lesedi,” “Enterprise” and Construction make it to sound and appear 

different from the applicant’s mark. The word “Kganya” and “Lesedi” may mean 

the same meaning in different languages, but they don’t sound and appear the 

same. In my view, ordinary members of the public has no time or business to get 

the interpretation of the marks before they do business with that company. What 

they are interested is the product that the company offers and whether it is linked 

to any other company. The applicants main business is in the financial sector 

which will in no way be linked to the construction industry. The word Construction 

on its own will make the ordinary members of the public not to confuse the two 

entities. 

[13] In my view, the word Construction is a distinctive feature which will enable 

members of the public to differentiate the applicants from the first respondent.  

Therefore,  in my view, it cannot be said that the two marks are so similar or 

identical to the extent that it will result in the likelihood of the members of the 

public been confused or deceived into believing that the first respondent is yet 

another company within the applicants’ group of companies, or that a connection 

otherwise exists between the applicants, and the first respondent. 

[14] Under the circumstances, in my view the applicants have failed to make good 

case for a default order. 

ORDER 

[15] In the result the following order is made: 
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 15.1. The applicant’s default application is refused. 

 

                                                                 ______________________ 

                                                                 M.F KGANYAGO 

                                                                 MEMBERS OF THE COMPANIES TRIBUNAL 

  


