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REPUBLIC OF SOUTH AFRICA 

 

 

COMPANIES TRIBUNAL 

   

Case/File Number:  CT014Mar2015 

          

In the ex parte application of: 

LINKS GOLF CLUB (RF) LTD      Applicant 

(Registration Number: 2006/017924/06) 

 

in respect of: 

AN APPLICATION FOR AN EXEMPTION FROM THE REQUIREMENT TO 

APPOINT A SOCIAL AND ETHICS COMMITTEE 

 

 

Presiding Member of the Tribunal   :  Khashane Manamela 

 

 

DECISION (Reasons and Order) 
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[1] Established in June 2006 as a public company for “management of a golf 

club and related facilities to the benefit of all members”1, Links Golf Club (RF) 

Limited (Links Golf Club) will have approximately 540 homes when the estate is 

completed.2 There are already 490 members who own properties; about 40 

permanent employees and total revenue of R5.9 million for the year ended 30 

September 2012. All these contributed to the public interest score of Links Golf 

Club exceeding 500 points.3 Therefore, Links Golf Club is required to appoint a 

social and ethics committee (a SEC) in terms of regulation 43, read together with 

regulation 26(2)(d)(ii) of the Companies Regulations, 20114 (the Companies 

Regulations). Regulation 43 gives effect to section 72(5) of the Companies Act 

71 of 2008 (the Act).  

 

[2] Links Golf Club applies for an exemption from the requirement to appoint 

a SEC specifically in terms of section 75(5)(b) of the Act. In terms of this section 

an exemption will be granted by this Tribunal if it is satisfied that “…it is not 

reasonably necessary in the public interest to require the company to have a social 

and ethics committee, having regard to the nature and extent of the activities of the 

company.”  

 

                                                 
1
 See statement by Michael Fraser Simpson accompanying Form CTR 142 (“Simpson’s affidavit”) on p 1. 

2
 Ibid. 

3
 Ibid. 

4
 The Companies Regulations were made by the Minister of Trade and Industry in terms of section 223 of 

the Companies Act 71 of 2008 and published under GN R351 in Government Gazette 34239 of 26 April 

2011.  
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[3] However, the purported application by Links Golf Club is saddled with a 

major procedural problem. The statement by Michael Fraser Simpson ostensibly 

a “Public Officer” of Links Golf Club and another entity called St Francis Home 

Owners Association NPC5 accompanying Form CTR 142 is undated and not 

signed before a commissioner of oaths. Regulations 1 to 7 of the Regulations 

Governing the Administering of an Oath or Affirmation are instructive in this 

regard.6 Therefore, the statement does not equate to an affidavit contemplated in 

terms of regulation 142 of the Companies Regulations. Although not necessarily 

decisive of the matter, the “affidavit” or statement by Mr. Simpson is crafted in 

such terms unconventional to affidavits or sworn statements. For example, it 

uses the personal pronoun “we”7; refers to Mr. Simpson in the third person8 and 

takes the form of a report.  

 

[4] The inclusion of the statement by Mr. Simpson without a deposition would 

ordinarily be decisive of matters of this nature. However, I will overlook this 

hurdle for a moment and proceed to the merits of the application. 

 

[5] The submissions made in support of the application for an exemption are 

as follows: 

5.1 the applicant consists of 490 owners of properties (the owner members); 

                                                 
5
 This appears to be an entity related to the applicant. 

6
 Regulations promulgated under section 10 of the Justices of the Peace and Commissioners of Oaths Act 

16 of 1963 initially published in terms of Government Notice No R1258 of 21 July 1972 and amended in 

1977, 1980 and 1982. 
7
 See pp 2 and 3 of “Simpson’s affidavit”. 

8
 See p 1 of “Simpson’s affidavit”. 
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5.2 the applicant has approximately 40 permanent employees; 

5.3 the assets and all income are used to advance its objectives for the 

benefit of its members; 

5.4 its total revenue was R5.9 million and operating profit in the negative for 

the year ended 30 September 2012; 

5.5 the board of directors have “very little scope to make donations as the 

accumulated loss for the 2013 year end is R1,58 million”9; 

5.6 the applicant is involved in a number of community activities in the St 

Francis Bay area;10 

5.7 social and ethics committee requirements will result in “additional costs” 

being incurred and due to the applicant’s “current economic environment” 

this will ultimately “reduce the benefits already enjoyed by the local 

community”.11    

 

[6] It may be apposite to reflect the functional areas of a social and ethics 

committee as stated in regulation 43(5) of the Companies Regulations. They are 

the following: 

“(5) A social and ethics committee has the following functions:  

(a) To monitor the company’s activities, having regard to any relevant legislation, 

other legal requirements or prevailing codes of best practice, with regard to 

matters relating to -  

                                                 
9
 See p 2 of “Simpson’s affidavit”. 

10
 See pp 2 -3 of “Simpson’s affidavit”. 

11
 See p 3 of “Simpson’s affidavit”. 
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(i) social and economic development, including the company’s standing in terms 

of the goals and purposes of––  

(aa) the 10 principles set out in the United Nations Global Compact Principles; 

and  

(bb) the OECD recommendations regarding corruption; 

(cc) the Employment Equity Act; and  

(dd) the Broad-Based Black Economic Empowerment Act;  

(ii) good corporate citizenship, including the company’s––  

(aa) promotion of equality, prevention of unfair discrimination, and reduction of 

corruption;  

(bb) contribution to development of the communities in which its activities are 

predominantly conducted or within which its products or services are 

predominantly marketed; and  

(cc) record of sponsorship, donations and charitable giving;  

(iii) the environment, health and public safety, including the impact of the 

company’s activities and of its products or services;  

(iv) consumer relationships, including the company’s advertising, public relations 

and compliance with consumer protection laws; and  

(v) labour and employment, including––  

(aa) the company’s standing in terms of the International Labour Organization 

Protocol on decent work and working conditions; and  
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(bb) the company’s employment relationships, and its contribution toward the 

educational development of its employees;  

(b) to draw matters within its mandate to the attention of the Board as occasion 

requires; and  

(c) to report, through one of its members, to the shareholders at the company’s 

annual general meeting on the matters within its mandate.” 

 

 

[7] The submissions by the applicant are very limited and do not reasonably 

reveal the nature and extent of the applicant’s activities. I am therefore precluded 

by this shortcoming to determine whether it is reasonably necessary in the public 

interest to require the applicant to appoint a social and ethics committee (SEC) or 

not. A determination or enquiry in this regard, in my view, includes having regard 

to the number of members (revealed as 490 and counting towards approximately 

540); number of employees (which is revealed as approximately 40 permanent 

employees and nothing revealed on non-permanent employees, if any); third 

party liability; turnover (stated as R5.9 million for the year ended 30 September 

2012, but only accumulated loss of R1.58 million revealed for the 2013 financial 

year and nothing revealed on turnover). These are constituent factors to 

determine or calculate the public interest score in terms of regulation 26(2) of the 

Companies Regulations. Further, the functional areas of the SEC as stated in 

regulation 43(5) of the Companies Regulations reflected above should be 

considered useful guidelines in drafting an application in this regard. 
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Unfortunately, the current application is silent on a number of these functions, 

including on social and economic development (which incorporate employment 

equity and black economic empowerment issues); impact of the applicant’s 

activities on the environment, health and public safety and consumer 

relationships. I am alive to the possibilities of some of these areas not being 

applicable to the applicant, but such disclosure or details remain(s) influential to 

the determination to be made in this regard.  

 

[8] Therefore, based on the aforesaid, I will refuse to grant an exemption, but 

do so not necessarily due to matters relating to the nature and extent of the 

applicant’s activities, but on the limitations precipitated by the frugality of the 

submissions in the current application, as well as other, procedural issues stated 

above. In my non-binding view, the applicant may reapply after augmenting its 

papers as suggested.  

 

[9] In the result: 

a) the current application for an exemption from the requirement to 

appoint a social and ethics committee is refused. 

 

_________________________    

Khashane Manamela     

Member, Companies Tribunal 

04 May 2015 


