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Introduction 

[1] The first, second and third applicants constitute a group of companies owning and 

using the EFEKTO business brand and trade mark. The first applicant is the holding 

company of the second and third applicants. The second applicant holds the licenses and 

trade mark of the EFEKTO businesses. The third applicant is a trading company 

concerned with the sale and distribution of EFEKTO products.  

 

[2] I henceforth refer to first, second and third applicants as the applicants. I do so, 

even though the second applicant is the actual proprietor of the EFEKTO trade mark. 

This is simply for convenience. 

 

Relief sought 

[3] The applicants launched this application in reaction to the registration and use, by 

the respondent, of the company name including the word or element “EFEKTO”, as cited 

above. They submit that inclusion of the word or element EFEKTO in the respondent’s 

name contravenes section 11(2) of the Companies Act 71 of 2008 (the Companies Act). 

The respondent ought to be ordered to amend its name and opt for another name, which 

name ought to exclude the word or element EFEKTO, it is further submitted. 

 

[4] The respondent was served with the application on 24 June 2016 by the sheriff.
1
  

However, the respondent did not file an answer to the application within 20 business days 

                                                 
1
 See annexure “SK2” on indexed p 113. The return indicates that the application was served by affixing at 

the registered office address of the respondent. This method of delivery is recognised in terms of Table CR-

3 of Annexure 3 of the Companies Regulations, 2011. The Companies Regulations, 2011 were determined 
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as required by regulation 143 of the Companies Regulations, 2011.
2
 Consequently, the 

applicants filed the request for default order on 12 August 2016 in terms of regulation 

153.
3
 On the basis of the sheriff’s return of service, I am satisfied that the respondent was 

adequately served
4
 with this application. The address used is the registered office address 

of the respondent. It also serves as its postal address and residential address of its sole 

director. Therefore, the request for default order is an appropriate step under the 

circumstances. In fact, the respondent had failed to respond to a courtesy letter of 

demand, requiring that it cease and desist in using the impugned name.
5
 This letter was 

delivered personally on the respondent’s director by the sheriff. 

 

[5] The applicants say the respondent’s name is confusingly similar to their trade 

mark EFEKTO and denotes an association between the trade mark or their business and 

the respondent.  They consequently submit that the respondent’s name does not satisfy 

the provisions of section 11(2) of the Companies.
6
  

 

 

                                                                                                                                                 
by the Minister of Trade and Industry in terms of section 223 of the Companies Act and published under 

GN R351 in Government Gazette 34239 of 26 April 2011 (the Companies Regulations). 
2
 Regulation 143 of the Companies Regulations, 2011 provides: (1) Within 20 business days after being 

served with a Complaint Referral, or an application, that has been filed with the Tribunal, a respondent who 

wishes to oppose the complaint or application must––  

(a) serve a copy of an Answer on the initiating party”.   
3
 See regulation 153 of the Companies Regulations, which reads as follows in the material part: “(1) If a 

person served with an initiating document has not filed a response within the prescribed period, the 

initiating party may apply to have the order, as applied for, issued against that person by the Tribunal. (2) 

On an application in terms of sub-regulation (1), the Tribunal may make an appropriate order––  

(a) after it has heard any required evidence concerning the motion; and  

(b) if it is satisfied that the notice or application was adequately served.” 
4
 See regulation 153(2)(b) of the Companies Regulations cited in footnote 3 above. 

5
 See annexures “E9” and “E10” on indexed p 105-112. The letter of demand was served by the sheriff on 

Nomkhosi Angeline Luthuli, a director of the respondent at the latter’s registered office address. 
6
 See par 12 below for a reading of section 11(2). 
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[6] I hasten to point out that, section 11(2)(a) does not apply. The respondent’s name 

is not the same as the applicants’ trade mark. There are other words included in the 

respondent’s name which make it not the same as the applicants trade mark “EFEKTO”. 

However, at face value, the other provisions in section 11(2) appear to be of relevance. 

To determine this, I start with a brief background to the matter. 

 

 

Brief relevant background 

[7] The EFEKTO business is said to have been started in South Africa in 1973. It was 

then in relation to the manufacture and distribution of insecticides, herbicides and 

fungicides. It has now grown to several depots and distributorships in South Africa and 

Namibia. Its products are also sold in most retailers, hardware stores and nurseries like 

Makro, Game, Pick and Pay, Checkers and Builders Warehouse.  

 

[8] The business is centered on the trade mark EFEKTO. The trade mark is registered 

over goods and services in various classes ranging from “chemise produkte gebruik in 

nywerhede, landbou, tuinbou”; “preparations for destroying vermin, fungicides, 

herbicides and poisonous substances” to “agricultural, horticultural and forestry 

products and grains”.
7
 [my italics] The earliest of the EFEKTO trade mark registrations 

was granted in August 1975. 

 

[9] The applicants submit that they have employed significant time, money and 

efforts in marketing and promoting their brand and trade mark. Their brand or trade mark 

                                                 
7
 See annexure “E2”, in the form of extracts from the trade marks register on indexed pp 30-149. 
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has also won awards. As a result, their trade mark and brand attained substantial goodwill 

and reputation. They submit that the respondent is taking advantage of this through its 

name.  

 

Merits  

[10] In their opinion, the EFEKTO trade mark was deliberately conceptualized by 

them. They submit that it is not common or coincidental, especially when regard is had to 

the way it is spelt. I understand these to mean that, the respondent and its proprietors 

knew exactly what they wanted to achieve when they included the word EFEKTO in the 

company name. 

 

[11] The applicants submit that the inclusion of the other words in the respondent’s 

name, like Chemical Supply [which is what their business is also about] and Agency 

International, are non-distinguishing features, not negating the contravention. They 

submit that there is a strong likelihood that members of the public may incorrectly 

assume an association between the applicants and the respondent, or even assume that the 

respondent is their licensee. 

 

Applicable legal principles and conclusion on the merits 

[12] As stated above, the application is predicated on the claim that the respondent’s 

name does not satisfy sections 11(2)(b) and 11(2)(c)(i) of the Companies Act. These 

provisions read in the material part: 

 “(2) The name of a company must- 

(a) not be the same as… 
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(b) not be confusingly similar to a name, trade mark, mark, word or expression 

contemplated in paragraph (a) unless - 

(i) in the case of names referred to in paragraph (a)(i), each company bearing any such 

similar name is a member of the same group of companies; 

(ii) … 

… 

(c) not falsely imply or suggest, or be such as would reasonably mislead a person to 

believe incorrectly, that the company- 

(i) is part of, or associated with, any other person or entity…” 

 

 

[13] I agree that the applicants’ trade mark EFEKTO is clearly a creative name. In my 

view, there appears no reason, other than the respondent’s attempt to pass off its products 

and services as those of the applicants, for the respondent to have chosen this name. The 

name is clearly confusing similar to the applicants’ trade mark and brand EFEKTO. I also 

agree that members of the public dealing with the respondent may incorrectly believe that 

there is any association between the respondent and the applicants, when this is not the 

case. Therefore there is merit in this application. 

 

Conclusion and Costs 

[14] The applicants also seek a costs order against the respondent. The applicants tried 

to avoid costs, before launching this application, by sending a letter of demand to the 

respondent regarding the infringement, but in vain. Therefore, I am satisfied that a costs 

order as contemplated by regulation 156 of the Companies Regulations
8
 is appropriate for 

under the circumstances.  

                                                 
8
 Regulation 156(1) provides that “Upon making an order, the Tribunal may make an order for costs.”  
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 Order 

[15] In the premises, the following order is made: 

a) the respondent’s registered company name “EFEKTO CHEMICAL 

SUPPLY AGENCY INTERNATIONAL” does not satisfy the 

requirements of the Companies Act 71 of 2008; 

 

b) the respondent is directed to choose a new name and file a notice of 

amendment to its Memorandum of Incorporation; 

 

c) the respondent is directed to complete the activities ordered in b) hereof 

within three (03) months of service of this order upon the respondent in 

terms of regulation 153(3) of the Companies Regulations, 2011, and 

 

d) the respondent is directed to pay the applicant’s taxed or agreed costs of 

this matter on a party and party scale or tariff of the High Court as 

contemplated by regulation 156 of the Companies Regulations, 2011. 

 

 

 

_________________________    

Khashane La M. Manamela     

Member, Companies Tribunal 

31 August 2016 


