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IN THE COMPANIES TRIBUNAL OF SOUTH AFRICA 
 
 

          Case No: CT007DEC2015 
 

 
In the matter between: 
 
TRADESTREAM (PTY) LTD      APPLICANT 
 
And 
 
TRADESTREAM SOLUTIONS (PTY) LTD   RESPONDENT 
  
 
 
Presiding Member of the Tribunal: Kasturi Moodaliyar 
 
Date of Decision: 20 May 2016 
 
 

DECISION (Reasons and Order) 
______________________________________________________________ 
 
INTRODUCTION 
 

[1] This application is in terms of section 160 of the Companies Act 71 of 

2008 (the “Act”).    The Applicant requests an order directing the 

Respondent to change its name because it does not comply with 

section 11 of the Companies Act. 

 

BACKGROUND   
 

[2] The Applicant is Tradestream (Pty) Ltd, a company incorporated in 

terms of the Act.  The Applicant is also a company registered in terms 
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of the company laws of the Republic of South Africa, with its registered 

address at 4 Enterprise Close, Linbro Park, Sandton, Gauteng. 

 

[3] The First Respondent is Tradestream Solutions (Pty) Ltd, a company 

incorporated in terms of the company laws of South Africa and I am 

told from the Applicant’s Form CTR 142 that the First Respondent’s 

place of business is at 14 Rooisering Street, Weltrevreden Park, 

Roodepoort, Gauteng.  

 

[4] The Second Respondent is the Commissioner of Companies and 

Intellectual Property Commission (“CIPC”), a juristic person established 

in terms of section 189 of the Companies Act no 71 of 2008.  

 

ISSUES 
 

[5] The Applicant operates under “TRADESTREAM” which it has 

incorporated into a number of companies in its group such as: 

Tradestream Holdings (Pty) Ltd, Tradestream Group Services (Pty) Ltd 

and four other companies with the name “TRADESTREAM”.    The 

Applicant has not explicitly stated whether the name “TRADESTREAM” 

is a trademark registration/s is in terms of the Trade Marks Act No.194 

of 1993 (“Trade Marks Act”). 

 

[6] The Applicant submits that the Respondents name TRADESTREAM 

SOLUTIONS (PTY) LTD is confusingly similar to its own registered 

name of TRADESTREAM (PTY) (LTD) and its subsequent group of 

companies.  

 

[7] It is averred by the Applicant that the First Respondent was 

incorporated on 25 November 2014.   The Applicant filed a name 

reservation with the Second Respondent on 23 October 2014 for four 

different names. The Applicant says it only became aware of the 

existence of the First Respondent recently, but the Applicant does not 

provide any further information on the date upon which this even 
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occurred.  This information is imperative if I have to make a finding on 

“good cause”.   I cannot make a pronouncement on good cause at this 

stage without adequate information.  

 

[8] The Applicant filed an objection to the use of the First Respondent’s 

name ”Tradestream Solutions” with the Companies Tribunal on 14 

December 2015 on form CTR 142 as prescribed by regulation 

142(1)(a), together with a supporting affidavit as required by regulation 

142 (1)(b) by Reginald Leonard Aldridge, the Chief Executive Officer, 

who was duly authorized to depose the affidavit by the Applicant by a 

resolution of in December 2015 (date not provided). . 

 

APPLICABLE LAW 
 

[1] Section 11(2) of the Act is primarily about protection against 

infringement of a registered company name or trademark, and the 

applicable sections reads as follows: 

 
“Section 11(2): The name of the company must: 
 
a) not be the same as: 
(i) the name of another company, domesticated company, registered 
external company, CC or co-operative; 
 
(ii) a name registered for the use of a person other than the company 
itself, or a person controlling the company as a defensive name in terms 
of Section 12(9), or as a business name in terms of the Business Names 
Act, 1960, unless the registered user of that defensive name or business 
name has executed the necessary documents to transfer the registration 
in favour of the company; 
 
(iii) a registered trademark belonging to a person other than the company, 
or mark in respect of which an application has been filed in the Republic 
for registration as a trademark or a well-known trademark as 
contemplated in section 35 of the Trade Marks Act, 1993, unless the 
registered owner of that mark has consented in writing to the use of the 
mark as the name of the company; or 
 
(iv) a mark, word or expression the use of which is restricted or protected 
in terms of the Merchandise Marks Act, 1941, except to the extent 
permitted by or in terms of that Act; 
 
b) not be confusingly similar to a name, trademark, mark, word or 
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expression contemplated in paragraph (a) unless: 
(i) in the case of names referred to in paragraph (a)(i), each company 
bearing any such similar name is a member of the same group of 
companies; 
(ii) in the case of a company name similar to a defensive name or to a 
business name referred to in paragraph (a)(ii), the company, or a person 
who controls the company, is the registered owner of that defensive 
name or business name; 
(iii) in the case of a name similar to a trademark or mark referred to in 
paragraph (a)(iii), the company is the registered owner of the business 
name, trademark, or mark, or is authorised by the registered owner to use 
it, or 
(iv) in the case of a name similar to a mark, word or expression referred 
to in paragraph (a)(iv) the use of that mark, word or expression by the 
company is permitted by, or in terms of the Merchandise Marks Act; 
 
c) not falsely imply or suggest or be such as would reasonably 
mislead a person to believe incorrectly that the company – 
(i) is part of, or associated with, any other person or entity;” 

 

[2] The Applicant seeks remedies in terms of Section 160 which reads as 

follows: 

 
“Section 160.  
(1) A person to whom a notice is delivered in terms of section 12(3) or 
section14(3) or any other person with an interest in the name of a company,  
may apply to the Companies Tribunal in the prescribed manner and form for a 
determination whether the name satisfies the requirements of section 11.  
 
(2) An application in terms of subsection (1) may be made—  
(a) within three months after the date of a notice contemplated in subsection 
(1), if the applicant received such a notice; or  
(b) on good cause shown at any time after the date of the reservation or 
registration of the name that is the subject of the application, in any other 
case.  
 
(3) After considering an application made in terms of subsection (1), and any 
submissions by the applicant and any other person with an interest in the 
name or proposed name that is the subject of the application, the Companies 
Tribunal—  
(a) must make a determination whether that name satisfies the requirements 
of section 11; and  
(b) may make an administrative order directing—  
(i) the Commission to—  
(aa) reserve a contested name for the applicant in terms of section 12;  
(bb) register the contested name, or amended name as the name of 
company; or  
(cc) cancel a reservation granted in terms of section 12, if the reserved name 
has not been used by the person entitled to it; or  
(ii) a company to choose a new name, and to file a notice of an amendment to 
its Memorandum of Incorporation, within a period and on any conditions that 
the Tribunal considers just, equitable and expedient in the circumstances, 
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including a condition exempting the company from the requirement to pay the 
prescribed fee for filing the notice of amendment contemplated in this 
paragraph."  

 

 

PROCEDURE 
 

[3] A copy of the application must be served on the Respondent at its 

registered address within 5 days of filing it with the Companies Tribunal 

as required by regulation 142(2). 

 

[4] The  Applicant applied on FORM CTR for a default order in terms of 

regulation 153.   

 

[5] I am informed that the Applicant chose to serve the documents on 

Second Respondent by hand which is acceptable method of service. 

However the file does not contain any proof of receipt from the Second 

Respondent. 

 

[6] The problem lies with the service of documents to the First 

Respondent.  We have been furnished a registered post slip dated 15 

December 2015, to show that the documents were mailed to the First 

Respondent.  We have no indication as to whether the First 

Respondent has received the post.  The Applicant makes it clear that 

all the information it has on the first Respondent is what it had gleaned 

from the registration documents filed with the Second Respondent.  It 

would have been helpful if those documents, containing the said 

information were furnished to us as proof.  All we have is a printout 

from the CIPC website labeled “Annual Returns” with the registration 

number, name of the First Respondent and the member’s name.  We 

have no evidence provided in the file as to whether the Applicant has  

correct address of the First Respondent.  

 

[7] Service is to comply with the methods and times for delivery of 

documents as stated in Annexure 3 Table CR 3 of the Regulations 
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which advises how documents should be served on a company.   

Delivery should be “by handing the notice or a certified copy of the 

document to a responsible employee of the company or body corporate 

at its registered office or its principle place of business within the 

Republic or if there is no employee willing to accept service, by affixing 

the notice or a certified copy of the document to the main door of the 

offices or place of business”. 

 

[8] Once this is done Tribunal requires the receipt of a Sherriff’s proof of 

return of service as also required by Rule 4 (1)(a)(v) of the High Court 

Rules. 

 

 

EVALUATION AND FINDINGS 
 

[9] The process as followed by the Applicant is not in accordance with the 

peremptory provisions of regulation 142. 

 

[10] There is no evidence that the application was properly served upon 

Respondent’s principle place of business, if at all.   

 

[11] It is possible that Respondent’s lack of participation in these 

proceedings is due to the lack of service or knowledge of the process 

and that this application is unopposed. 

 

[12] I am not satisfied that the application was adequately served as per 

Regulation 153(2)(b). 

 

[13] The grounds upon which the default order is sought is also deficient 

as regulation 153 can only be applied if regulation 142 has been 

complied with. 

 

[14] I am also unable to make a finding on whether the delay on submitting 

the application to the Companies Tribunal has any ground of good 
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cause due to the lack of information as to when the Applicant actually 

became aware of the Second Respondent’s existence.  In any event, I 

would not haste to make a finding on good cause or on the merits of 

this case without adequate service. 

 

[15] It is for these reasons I am unable make a finding on the name 

dispute as requested by the Applicant. 

 

 
ORDER 
 
I proceed to make the following order;  
 

a) The Applicant’s application is dismissed in terms of Section 160(3) and 

Regulation 153 of the Companies Act. 

b) Should the Applicant wish to pursue this dispute, the Applicant is 

directed to comply with Regulation 142(2) and Regulation 153(2)(b). 

Proof of service to both Respondents must be furnished to the 

Tribunal.   In addition, any outstanding information mentioned in the 

judgment should also be furnished to the Tribunal. 

c) If service to the First Respondent is not possible, the Applicant must 

advertise this application in the Government Gazette and the local 

newspaper in the area of the Respondent’s registered address. Proof 

thereof must be furnished to the Tribunal. 

 

 

_____________________ 
KASTURI MOODALIYAR 
COMPANIES TRIBUNAL: MEMBER 


