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REPUBLIC OF SOUTH AFRICA 
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In the matter between: 

 

KAKAMAS WASTE RECYCLING (PTY) LTD Applicant 

(Registration number: 2013/236208/07) 

 

and 

 

KAKAMAS WASTE RECYCLING CO-OPERATIVE LTD  Respondent 

(Registration number: 2011/141523/07) 

 

Coram: M. MALOKANE 

Decision handed down on 28 January 2015 

 

 

 

INTRODUCTION 

[1] This is an application in terms of section 160 (1) and Regulation 142 of the 

Companies Act No. 71 of 2008 (‘’the Act’’).  

 
 

DECISION 
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[2] The Applicant requests the Companies Tribunal (‘’the Tribunal’’) to establish 

which ‘’company’’ has the right to the name ‘’KAKAMAS WASTE 

RECYCLING’’.  

BACKGROUND 

[3] The Applicant is Kakamas Waste Recycling (Pty) Ltd, a private company 

duly incorporated in terms of the Act, as amended with its registered address 

at No. 4, 6th Avenue, Kakamas, Northern Cape. 

[4] The Respondent is Kakamas Waste Recycling Co-operative Ltd, a co-

operative duly incorporated in terms of the Co-Operatives Act No. 13 of 

2005, as amended with its registered address at 134 Rand Street, 

Langverwaght, Kakamas, Northern Cape. 

[5] The Applicant submits that on 25 November 2013 it received from 

Companies and Intellectual Property Commission (‘’CIPC’’) an approved 

Notice of name reservation (CoR9.4) under reference number 718947701 in 

respect of the name ‘’KAKAMAS WASTE RECYCLING’’. 

[6] The Applicant was later in December 2013 incorporated as a private 

company with the name ‘’KAKAMAS WASTE RECYCLING’’. According to 

the records maintained by the CIPC the Applicant was incorporated as a 

private company on 20 December 2013 and the Respondent was 

incorporated as a co-operative on 13 December 2013. (note my underlining 

and emphasis). 
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[7] The Applicant became aware that the Respondent was registered as a co-

operative and that the name of the Respondent was identical to its name. 

This, the awareness is the reason that the Applicant launched an application 

for relief with the Tribunal. 

[8] The Deponent to the Applicant’s papers S Coetzee states that: 

‘’While in a meeting with Waste Management of the Municipality I find out 

that a previous colleague has registered a co-op with my company name i.e. 

Kakamas Waste Recycling CO-OPERATION date of registration 13 Dec 

2013 – Reg 2013/020230/24. 

I would like to know how this is possible? We live in a small town and two 

companies cannot possibly operate under the same name. This is 

causing huge complications as both companies are aping for funds at the 

same institutions. 

We would appreciate this matter to be cleared up, please.’’ 

 Application for relief 

[9] According to the Applicant’s papers in particular form CTR142 the 

Applicant requests the Tribunal to grant the relief which reads as follows: 

 ‘’ESTABLISH WHICH COMPANY HAS RIGHT TO NAME’’. 

[10] The Applicant’s reasons reads as follows: 
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 ‘’TWO CONCERN GRANTED USE OF SAME NAME’’ 

APPLICABLE LAW 

[11] Before I deal with the application filed, I wish to highlight what I believe to 

be the relevant section of the Act. 

Section 11 (2) (a) of the Act 

[12] Section 11 (2) (a) reads as follows: 

 ‘’The name of a company must – 

(i) not be the same as the name of another company, domesticated 

company, registered external company, close corporation or co-

operative; (underlining added) 

(ii) a name registered for the use of a person, other than the company 

itself or a person controlling the company, as a defensive name in 

terms of the section 12 (9), or as a business name in terms of the 

Business Act, 1960 (Act 27 of 1960), unless the registered user of 

that defensive name or business name has executed the 

necessary documents to transfer the registration in favour of the 

company 

(iii) a registered trade mark belonging to a person other than the 

company, or mark in respect of which an application has been filed 
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in the Republic for registration as a trade mark or a well-known 

trade mark as contemplated in section 35 of the Trade Marks Act, 

1993 (Act 194 of 1993), unless the registered owner of that mark 

has consented in writing to the use of the mark as the name of the 

company; 

[13] Section 11 (2) (a) of the Act provides that the name of a company must not 

be the same as the name of another company, domesticated company, 

registered external company, close corporation or co-operative.   

EVALUATION 

 Function of the Companies Tribunal 

[14] Section 195 (1) of the Act provides that: 

‘’ (1) The Companies Tribunal, or a member of the Tribunal acting alone in 

accordance with this Act, may – 

(a)  adjudicate in relation to any application that may be made to it in terms 

of this Act, and make any order provided for in this Act in respect of 

such an application.’’ 

[15] The Tribunal has jurisdiction to adjudicate applications relating to the 

following: 

a) name disputes; 
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b) directors disputes; 

c) amendments to Memorandum of Incorporation; 

d) review of compliance orders of the CIPC; 

e) review of notices by the CIPC in respect of appointments of company 

organs; 

f) exemptions relating to social and ethics committee; 

g) exemptions from applicable provisions of the Act; 

h) anti-avoidance exemptions; 

i) extension of Annual General Meetings (‘’AGM’’); and 

j) applications to hold AGM. 

[16] The Application before the Tribunal fall outside the powers of the Tribunal. 

Applications to the Tribunal in respect of matters other than complaints 

[17] Regulation 142 (1) (b) of the Act requires that the supporting affidavit must 

set out the facts on which the application is based. 

[18] Further regulation 142 (3) (a) requires that the application in terms of 

Regulation 142 must indicate the basis of the application and state the 

section of the Act or 142 regulations in terms of which the application is 
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made. 

[19] The Applicant’s sworn statement does not comply with regulation 142 (1) (b) 

and (3) (a). 

[20] It is therefore not clear what is the basis of the application.   

FINDING 

 Disputes concerning reservation or registration of company names 

[21] Section 11 (2) (a) of the Act provides that the name of a company must not 

be the same as the name of another company, domesticated company, 

registered external company, close corporation or co-operative. What is of 

interest is that the name of the Applicant is in conflict with section 11 (2) (a) 

of the Act in that it is the same as the name of another co-operative, the 

Respondent. 

[22] The Applicant was incorporated in terms of the Act whereas the Respondent 

was incorporated in terms of the Co-Operatives Act No.13 of 2005 which 

provides for the formation and registration of co-operatives. The Act does not 

apply to co-operatives. Therefore the Tribunal has no jurisdiction to 

adjudicate on matters affecting co-operatives in particular name disputes in 

terms of section 11 of the Act. 

[23] I am convinced that this Tribunal has no jurisdiction to adjudicate on the 

matter before it in terms of section 160 (1) and (3) of the Act. 
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Applications to the Tribunal in respect of matters other than complaints 

[24] The process as followed by the Applicant is not in accordance with the 

provisions of regulation 142. 

[25] The application is defective because it does not comply with regulations 142 

(1) (b) and 142 (3) (a) in that: 

a. The Applicant’s sworn statement does not set out the facts on which the 

application is based. 

b. Further, the Applicant’s sworn statement does not indicate the basis of 

the application and state the section of the Act or regulations in terms of 

which the application is made. 

ORDER 

In the result the following order is made: 

a) The application is hereby dismissed on the basis that the Tribunal does not 

have jurisdiction. 

b) The application does not comply with regulation 142 of the Act. 

 

______________________________  

MMOLEDI MALOKANE 
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(MEMBER OF COMPANIES TRIBUNAL OF SOUTH AFRICA) 

Date: 28 January 2015 

 
 
 
 
 
 
 
 

 
 


