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Introduction  

[1] In August 2016 the applicant approached the respondent for his registration as a 

senior business rescue practitioner in terms of section 1381 of the Companies Act 71 of 

2008 (the Companies Act), read with regulations 126 of the Companies Regulations, 

2011.2  

 

[2] The respondent turned down the application and only offered to register the 

applicant as a junior rescue practitioner. The applicant approached this Tribunal due to 

his dissatisfaction with the aforementioned decision of the respondent.  

 

[3] The application is unopposed and the respondent opted to file a notice of intention 

to abide the outcome of these proceedings. However, in my view, this is not an 

appropriate step under the circumstances. The application is a review of the decision of 

the respondent, as contemplated by regulation 126(8) of the Companies Regulations, 

2011. This regulation reads as follows in the material part: 

 

                                                 
1 Section 138 of the Companies Act 71 of 2008 reads as follows in the material part: “(1) A person may be 

appointed as the business rescue practitioner of a company only if the person - (a) is a member in good 

standing of a legal, accounting or business management profession accredited by the Commission; (b) has 

been licensed as such by the Commission in terms of subsection (2); (c) is not subject to an order of 

probation in terms of section 162(7); (d) would not be disqualified from acting as a director of the company 

in terms of section 69(8); (e) does not have any other relationship with the company such as would lead a 

reasonable and informed third party to conclude that the integrity, impartiality or objectivity of that person 

is compromised by that relationship; and (f) is not related to a person who has a relationship contemplated 

in paragraph (d). (2) For the purposes of subsection (1)(a)(ii), the Commission may license any qualified 

person to practice in terms of this Chapter and may suspend or withdraw any such licence in the prescribed 

manner. (3) The Minister may make regulations prescribing - (a) standards and procedures to be followed 

by the Commission in carrying out its licencing functions and powers in terms of this section; and (b) 

minimum qualifications for a person to practice as a business rescue practitioner, including different 

minimum qualifications for different categories of companies.” 
2 The Companies Regulations were published by the Minister of Trade and Industry in terms of section 223 

of the Companies Act 71 of 2008 under GN R351 in Government Gazette 34239 of 26 April 2011. 
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“An applicant whose application has been refused, or who has been issued a conditional 

license, or a licensee whose license has been suspended or revoked, may apply to the 

Tribunal to review the Commission’s decision in the matter, and the Tribunal may 

partially or entirely confirm or set aside the Commission’s decision.” 

 

 

[4] Therefore, it is my view that, the respondent ought to have done more than just 

filing a notice to abide the outcome of these proceedings. I will revert to this immediately 

after a brief discussion of some relevant issues as background of the matter. 

 

Brief background 

[5] The applicant was previously turned down by the respondent and approached this 

Tribunal for relief.3 In terms of the previous decision of this Tribunal the application was 

refused for want of disclosure that the respondent acted mala fide or from ulterior and 

improper motives.4 The decision found that there was no reason to interfere with the 

aforementioned decision of the respondent and as such dismissed the application.5 

 

[6] The applicant - to his credit - agreed with the previous decision of this Tribunal. 

He submits that he considered the concerns raised in the decision and submitted a fresh 

application for consideration by the respondent. He included, as part of the application, 

what he calls “an enhanced curriculum vitae” correlating his business experience with the 

functions of a business rescue practitioner as stipulated in the Companies Act, 

                                                 
3 See the unreported decision of this Tribunal in the matter of Craig Lynton Wing v Companies and 

Intellectual Property Commission, case number: CT008APR2016 dated 18 August 2016. 
4 See par 13 of the previous unreported decision of Craig Lynton Wing v Companies and Intellectual 

Property Commission, fully cited in footnote 3 above. 
5 Ibid. 
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particularly in section 140 of the Companies Act.6 As already indicated, the re-

application was refused, hence this application. 

 

[7] It is submitted by the applicant that the respondent rejected his re-application on 

the ground that the respondent “could not find evidence that demonstrate a licence, other 

than that of a Junior Practitioner”.7 As indicated above, the applicant submits that the 

decision of the respondent is erroneous, vitiated by mala fides and that he ought to be 

registered as a senior business practitioner.8 

 

[8] However, as already indicated, the respondent did not file anything, besides the 

notice to abide the decision of this Tribunal. The applicant has included in the papers an 

electronic mail of 27 September 2016 by one Mr. Donovan van Schalkwyk, presumably a 

functionary of the respondent involved in the making of the decision sought to be 

reviewed. This document reads as follows in the material part: 

 

“Dear Mr Wing 

 

                                                 
6 See par 6 of the supporting affidavit. Section 140 reads as follows in the material part: “(1) During a 

company’s business rescue proceedings, the practitioner, in addition to any other powers and duties set out 

in this Chapter- (a) has full management control of the company in substitution for its board and pre-

existing management; (b) may delegate any power or function of the practitioner to a person who was part 

of the board or pre-existing management of the company; (c) may- (i) remove from office any person who 

forms part of the pre-existing management of the company; or (ii) appoint a person as part of the 

management of a company, whether to fill a vacancy or not, subject to subsection (2); and (d) is responsible 

to- (i) develop a business rescue plan to be considered by affected persons, in accordance with Part D of 

this Chapter; and (ii) implement any business rescue plan that has been adopted in accordance with Part D 

of this Chapter… (2) Except with the approval of the court on application by the practitioner, a practitioner 

may not appoint a person as part of the management of the company, or an advisor to the company or to the 

practitioner …(3) During a company’s business rescue proceedings, the practitioner- (a) is an officer of the 

court, and must report to the court in accordance with any applicable rules of, or orders made by, the court; 

(b) has the responsibilities, duties and liabilities of a director of the company, as set out in sections 75 to 

77…” 
7 See par 7 of the supporting affidavit. 
8 See par 8 of the supporting affidavit. 
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The committee has peruse [sic] your application and could not find evidence that 

demonstrate a licence, other than that of a Junior Practitioner. 

Regards 

 

Donovan”9 

 

 

[9] Also, as already indicated above, I do not think that the respondent has acted 

properly in terms of the applicable legal principles. I proceed to deal with this issue next. 

 

Applicable legal principles on review of decisions of the respondent (a discussion) 

[10] Part E of the Companies Regulations provide for initiation of proceedings before 

this Tribunal. This part provides for initiation of either a complaint referral, in terms of 

regulation 141 or an application, in terms of regulation 142. There is no specific 

procedure for reviewing decisions of the respondent. 

 

[11] However, in my view, the Companies Regulations provide for some, and not all, 

aspects of the formal or procedural side of the proceedings before this Tribunal. The 

crafters of the Companies Regulations were well aware of possible limitations in this 

regard and stated the following in regulation 154: 

 

“(1) If, in the course of proceedings, a person is uncertain as to the practice and procedure 

to be followed, the member of the Tribunal presiding over a matter––  

(a) may give directions on how to proceed; and  

(b) for that purpose, if a question arises as to the practice or procedure to be followed in 

cases not provided for by these regulations, the member may have regard to the High 

Court Rules.  

                                                 
9 See annexure “F” to the application. 
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(2) Subject to these regulations, the member of the Tribunal presiding over a matter may 

determine the time and place for the hearing before the Tribunal.  

 

(3) The Tribunal may condone any technical irregularities arising in any of its 

proceedings.” 

 

 

[underlining added for emphasis] 

 

 

[12] But, in my view there is no need to invoke regulation 154 in this matter. The 

enabling regulation (i.e. 126(8) of the Companies Regulations) clearly states that the 

proceedings to be launched in this Tribunal ought to be in the form of a review.10  

 

[13] Reviews are commonly conducted in terms of rule 53 of the Uniform Rules of the 

High Court, which reads in the material part: 

“53 Reviews  

(1) Save where any law otherwise provides, all proceedings to bring under review the 

decision or proceedings of any inferior court and of any tribunal, board or officer 

performing judicial, quasi-judicial or administrative functions shall be by way of notice 

of motion directed and delivered by the party seeking to review such decision or 

proceedings to the magistrate, presiding officer or chairman of the court, tribunal or 

board or to the officer, as the case may be, and to all other parties affected-  

(a) calling upon such persons to show cause why such decision or proceedings should not 

be reviewed and corrected or set aside, and  

(b) calling upon the magistrate, presiding officer, chairman or officer, as the case may be,  

to despatch, within fifteen days after receipt of the notice of motion, to the registrar the  

                                                 
10 See par 3 above for a reading of regulation 126(8). 
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record of such proceedings sought to be corrected or set aside, together with such reasons  

as he is by law required or desires to give or make, and to notify the applicant that he has  

done so.  

(2) The notice of motion shall set out the decision or proceedings sought to be reviewed 

and shall be supported by affidavit setting out the grounds and the facts and 

circumstances upon which applicant relies to have the decision or proceedings set aside 

or corrected.  

(3) The registrar shall make available to the applicant the record despatched to him as 

aforesaid upon such terms as the registrar thinks appropriate to ensure its safety, and the 

applicant shall thereupon cause copies of such portions of the record as may be necessary 

for the purposes of the review to be made and shall furnish the registrar with two copies 

and each of the other parties with one copy thereof, in each case certified by the applicant 

as true copies. The costs of transcription, if any, shall be borne by the applicant and shall 

be costs in the cause.  

(4) The applicant may within ten days after the registrar has made the record available to 

him, by delivery of a notice and accompanying affidavit, amend, add to or vary the terms 

of his notice of motion and supplement the supporting affidavit.  

(5) Should the presiding officer, chairman or officer, as the case may be, or any party 

affected desire to oppose the granting of the order prayed in the notice of motion, he 

shall-  

(a) within fifteen days after receipt by him of the notice of motion or any amendment  

thereof deliver notice to the applicant that he intends so to oppose and shall in such notice  

appoint an address within eight kilometres of the office of the registrar at which he will  

accept notice and service of all process in such proceedings; and  

(b) within thirty days after the expiry of the time referred to in subrule (4) hereof, deliver  

any affidavits he may desire in answer to the allegations made by the applicant.  

(6) The applicant shall have the rights and obligations in regard to replying affidavits set 

out in rule 6.  

(7) The provisions of rule 6 as to set down of applications shall mutatis mutandis apply to 

the set down of review proceedings.” 

  

[underlining added for emphasis] 
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[14] In my respectful view it is not possible to review a decision of the respondent 

merely on the say-so of the applicant. The reasons for the decisions and all material used 

in arriving at the decision or record are to form part of the application before this 

Tribunal for purposes of the review.  This is coincidentally what is provided by rule 53 of 

the Uniform Rules of the High Court. It is also what is envisaged by section 33 of the 

Constitution of the Republic of South Africa, 1996, which reads as follows: 

 

“33. Just administrative action  

(1) Everyone has the right to administrative action that is lawful, reasonable and 

procedurally fair.  

(2) Everyone whose rights have been adversely affected by administrative action has the 

right to be given written reasons.  

(3) National legislation must be enacted to give effect to these rights, and must -  

(a) provide for the review of administrative action by a court or, where appropriate, an 

independent and impartial tribunal;  

(b) impose a duty on the state to give effect to the rights in subsections (1) and (2); and  

(c) promote an efficient administration.” 

  

 [underlining added for emphasis] 

 

[15] The above constitutional provision has been given effect in terms of the 

Promotion of Administrative Justice Act 3 of 2000 (PAJA). PAJA provides for a review 

of administrative actions. 

 

[16] But, in my view, it does not really matter whether the review ought to be in terms 

of rule 53 of the Uniform Rules of the High Court or provisions of PAJA or even 

uncatered for by the aforementioned legal provisions. In my view, it is only logical and 
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reasonable that a decision of the respondent is accompanied by written reasons which are 

reasonably sufficient for the exercise of rights by any person affected thereby. It cannot 

be a proper exercise of the respondent’s powers in terms of section 138 of the Companies 

Act or regulation 126 of the Companies Regulations, to simply state that some 

committee, whose identity or members or mandate is not disclosed, had perused an 

application and did not find “evidence” demonstrating a licence other than that of a junior 

business rescue practitioner, as the respondent in this matter. There has to be an 

explanation of the material taken into consideration to reach this outcome or decision. 

These, in my view, would enable the affected person and should a review ensue, this 

Tribunal, to determine, among others, the rationality of the basis of the decision taken.11 

The respondent’s conduct doesn’t pass the muster in this regard. 

 

[17]  The record and detailed reasons for the decision of the respondent may also be 

obtained or made available in terms of the provisions of Promotion of Access to 

Information Act 2 of 2000 (PAIA). I am not necessarily deciding whether or not 

provisions of PAIA are applicable. Such a decision is not currently necessary. 

 

Conclusion and Order 

[18] Therefore, the respondent has to be ordered to deliver within a stated period full 

reasons and the record for its decision. The applicant, if so minded or advised, may 

supplement his papers or bring a fresh application for adjudication. I am mindful of the 

possible frustration by all these on the part of the applicant. But, in my view, this 

                                                 
11 See Pharmaceutical Manufacturers Association of SA and Others; In Re: Ex Parte Application of 

President of the RSA and Others 2000 (3) BCLR 241 (CC) for a reading on the rationality test. 
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Tribunal cannot review a decision whose nature, extent and basis the Tribunal is 

completely unaware. For, in my view, to do otherwise may amount to usurping the 

powers of the respondent and substituting the decision of this Tribunal for the 

respondent’s. It is conceivable that the latter approach may be taken by a reviewing body, 

but it is not necessary for me to decide this now.  

 

[19] To avoid doubt, regarding the outcome of this application, I will simply order an 

indefinite adjournment thereof. 

  

 [20] In the premises the following order is made: 

a) the application is postponed sine die; 

b) the Companies and Intellectual Property Commission, the respondent 

herein, is directed to file within 20 business days from 09 January 2017 

with the registrar or recording officer of the Companies Tribunal, full 

reasons and record (comprising, among others, policy documents of 

criteria for appointment of business rescue practitioners and minutes of the 

committee meeting referred to in the electronic mail of 27 September 2016 

by Donovan van Schalkwyk of the respondent to the applicant) regarding 

the application by the applicant dated 22 August 2016; 

c) the applicant is granted leave to approach the Companies Tribunal for 

relief on the basis of the current papers or together with supplementary 

papers. 
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_________________________  

 Khashane La M. Manamela   

 Member, Companies Tribunal 

30 December 2016 


