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A simple, speedy and cost effective way of resolving company disputes

It is heart-warming to present the Companies Tribunal (the Tribunal) 

Bulletin aimed at creating awareness about its services. This Bulletin 

features articles relating to the Tribunal's outreach initiatives. Over the last 

three months (April to June), the Tribunal engaged with a number of 

stakeholders such as ALCAD to raise awareness about its services to 

company secretaries.

Furthermore, the Tribunal in partnership with the Cape Law Society hosted 

a seminar aimed at engaging members of the Cape Law Society and other 

stakeholders on the Tribunal mandate in terms of the Companies Act (the Act). The seminar also discussed 

protection of minority shareholders by the Takeover Regulation Panel and the Tribunal's Alternative 

Dispute Resolution (ADR) mechanism. 

The collaboration between the Tribunal, Mogale City's LED unit and SEDA also led to a successful workshop 

being held for emerging contractors and a presentation at the SMME (Small Medium and Micro Enterprise) 

graduation. Lastly, the Tribunal together with Mpumalanga Department of Economic Development and 

Tourism (Nkangala Region), Emalahleni Chamber of Commerce and Industry and NAFCOC held a workshop 

to raise awareness about services of the Tribunal to the business fraternity of Emalahleni and surroundings.

This Bulletin further present analysis of some of the cases before the Tribunal. The Bulletin is published 

quarterly to inform South Africans about its work which impacts on businesses in South Africa and to 

encourage South Africans to take advantage of its services which are accessible and free of charge. 

We encourage our stakeholders to make suggestions and contributions, such inputs must be sent to 

Messrs. Simukele Khoza and Dumisani Mthalane at the following email addresses: 

SKhoza@companiestribunal.org.za and DMthalane@companiestribunal.org.za.  Kindly visit us online at 

www.companiestribunal.org.za, contact us on 012 394 3071 and send email to 

Registry@companiestribunal.org.za

I hope to hear from you.

Editor, S Khoza 

Manager Research
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The Tribunal ensuring  effective stakeholder engagement
- By Dumisani Mthalane

The Tribunal continued its efforts in reaching out to the judiciary, 

legal fraternity and other key stakeholders. The Tribunal in 

partnership with the Cape law Society hosted a seminar in Cape 

Town.  The seminar was aimed at engaging members of the Cape 

Law Society and other stakeholders on the Tribunal’s mandate in 

terms of the Companies Act (the Act). It was also intended to 

create awareness and stimulate discussions on different aspects 

which directly and indirectly affect the Tribunal mandate such as 

social and ethics committees, alternative dispute resolution and 

 Adv. Simmy Lebala SC delivering his opening address 
themed “harps and feeds”

matters dealt with by the Takeover Regulation Panel. The 

Cape Law Society is the society that oversees legal 

practitioners, in particular, attorneys who practice under the 

Cape Law Society area of jurisdiction.

Tribunal Chairperson Adv. Simmy Lebala SC officiated the 

Cape Law Society Seminar and told delegates who packed the 

venue that “the Tribunal is tasked with interpreting and 

implementing a new world class Companies Act and ushering 

in and developing alternative dispute resolution (ADR) into 

the sphere of company operations”.

 Mr Peter Veldhuizen, Part-time Tribunal member based in the 

Western Cape spoke about cases before the Tribunal with the 

emphasis on Name Disputes, Directorship, and Social and 

Ethics Committee. Mr Lucky Phakeng, the Executive Director 

of the Takeover Regulation Panel gave an overview on 

Regulating of mergers and acquisitions for the benefit of 

minority shareholders. He explained the importance of  

Takeover regulation in corporate governance. He further 

stated that Reforms of takeover regulation constitute an 

important channel for the evolution of a corporate 

governance system as it leads to new improved disclosures, 

Members of the Cape Law Society listening to Mr Grant Gunston who delivered the closing remarks 
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duties of directors and broadened independent expert opinion. 

The Registrar of the Companies Tribunal Ms Tebogo Mputle presented on the filing procedures 

for adjudication and ADR i.e. mediation, conciliation and arbitration. The seminar was 

interactive with delegates asking questions on issues such as the jurisdiction of the Tribunal in 

terms of declaration orders and filing processes. Delegates indicated that the seminar was an 

eye opener to most of the practitioners in the Western Cape. 

In another outreach the Tribunal engaged company secretaries at the ALCAD Information 

Session. The Tribunal delivered a presentation about its mandate to Company Secretaries 

which took place at the JSE offices in Sandton. The Tribunal's participation was informed by the 

fact that company secretariats play a significant role in ensuring compliance with legislation by 

companies. They are also best place to be advising 

companies on the use of ADR in resolving company 

disputes.

The Tribunal values the partnerships and collaboration 

with different stakeholders and will continue to create on-

going relationships as partnerships and collaboration play 

a significant role in spreading the Tribunal message. 

The writer presented a paper on the applicability of the alternative dispute resolution 

services offered by the Companies Tribunal of South Africa in respect of disputed claims of 

potential creditors and the resolution of voting right disputes.

The 2008 Companies Act introduced the concept of business rescue into our company law 

and without going into nitty-gritty of the matter, a business rescue practitioner is required 

to compile a business rescue plan on which creditors will vote to accept or reject. For the 

success of the business rescue the concept of creditor “buy in” is required. The business 

rescue process is supposed to be a speedy one with very tight timelines for the business 

rescue practitioner to produce the business rescue plan upon which the creditors will vote. 

A conundrum is created when disputed claims are put forward by creditors as without an 

acceptance by the business rescue practitioner, they would enjoy no voting rights on the 

plan. This could create unfairness not to mention a mischief if they were to simply be 

Business rescue and alternative dispute resolution

Report on paper presented at the Companies Tribunal ADR Seminar on 17 February 2016

- By Peter Veldhuizen 

Mr Peter Veldhuizen presenting 
at the seminar

Companies secretaries discussing the Tribunal mandate at ALCAD

Mr Luky Pakeng presenting 
at the Cape Law Seminar
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excluded from voting because their claims were disputed upon grounds not yet adjudicated upon. This is the opportunity for the 

alternative dispute resolution for the Companies Tribunal of South Africa.

It is submitted that alternative dispute resolution of the 2008 Companies Act provide a mechanism for determining the voting 

rights of a disputed claim either through mediation or arbitration and that business rescue practitioners should take advantage of 

this service.

The advantages for a business rescue practitioner utilising ADR are as follows:

? A business rescue practitioner is an officer of the Court and has refined usually duties of a director to the company and 

therefore cannot simply ignore disputed claims;

? The process avoids an expensive necessary litigation, delays and costs to “company and distress”;

?The process is speedy and dealt with by experts in company law;

?It is a flexible process;

?It is confidential;

?It accords with international best practice;

?It creates certainty. 

In Australia, it has been reported that approximately 60% of all insolvency and restructuring disputes referred to mediation, settle.

Conclusion

It is submitted that the Companies Tribunal can assist with these mediations/arbitrations and alleviate the overburdened court 

rolls.

The Tribunal's outreach events, a success!
- By Dumisani Mthalane

The Tribunal held two successful outreach events at Mogale City 

Metro Municipality in Gauteng and Emalahleni Local 

Municipality in Mpumalanga Province.  

Our partnership with Mogale City's LED unit and SEDA resulted in 

a successful workshop being held with emerging contractors. The 

Tribunal also presented at the SMME (Small Medium and Micro 

Enterprise) graduation ceremony. Emerging contractors who 

participated are part of the Construction Incubator Programme. 

The aim of the workshop was to interact with emerging 

contractors of Mogale City because the Tribunal believes that as 

future business leaders, they should be empowered about 

Tribunal services, especially its role towards promoting the ease 

of doing business in South Africa and speedy resolution of 

disputes. 

The contractors who were mostly youth asked questions 

ranging from the impartiality of the Tribunal, Tribunal's fight 

against corruption and services in general. The contractors 

appreciated the amount of information received at the 

workshop. The SEDA Construction Incubator (SCI) is an 

initiative of SEDA Technology Programme, it was formed 

because of a need to support emerging contractors operating 

businesses within the boundaries of Mogale City Municipality.

After the workshop the Tribunal delivered a presentation at 
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the SMME graduation in Mogale City town hall.  

Emerging contractors participating at the Tribunal Workshop in Mogale City Municipality

The Emalahleni Workshop was held in partnership with 

Mpumalanga Department of Economic Development and 

Tourism (Nkangala Region), Emalahleni (Witbank) Chamber of 

Commerce and Industry and NAFCOC. The workshop was aimed 

at raising awareness about the services of the Tribunal to the 

business fraternity of Emalahleni and surroundings. 

Professor T. Pudi the Deputy President of the Witbank Chamber 

of Commerce welcomed the delegates and gave a background on 

the role that the Chamber plays. He was followed by the 

Chairperson of NAFCOC Mr Albert Hlatshwayo who delivered the 

word of appreciation to the Tribunal for hosting such an 

important workshop. Ms Agnes Tsele-Maseloanyane a Full-time 

Tribunal member gave an overview of the Tribunal's mandate 

and vision and indicated that the Tribunal receives very few 

applications from Mpumalanga province and hence the need to 

engage with stakeholders in the province. She was followed by 

Mr Siyabonga Ntshangase who delivered a detailed presentation 

about the mandate of the Tribunal emphasising the Tribunal's 

role in terms of social and ethics committee applications. He also 

emphasized the importance of ADR in bringing parties together 

to resolve disputes amicably.

Mpumalanga Department of Economic Development and 

Tourism representative Mr Charlie Nhleko delivered a 

presentation on the services that the department offers as 

well as enterprise development opportunities. The Registrar 

of the Companies Tribunal Ms Tebogo Mputle delivered the 

presentation on the process of lodging applications with the 

Tribunal. This presentation was very important to members of 

the Chamber to understand how to file an application. 

Other stakeholders who participated were the Companies 

and Intellectual Property Commission (CIPC) represented by 

Mr Mojalefa Khoza who mesmerized delegates in his 

presentation entitled “Intellectual property: Products and 

Services', this left delegates fascinated about the importance 

of intellectual property. The National Credit Regulator also 

participated through the charismatic Alfred Matsimbi. Mr 

Matsimbi gave an overview of the new amendments to the 

Credit Act and emphasized the importance of exercising 

caution when applying for credit either for business or 

personal use. 

It was necessary for the Tribunal to host this workshop in 

Mpumalanga at Witbank in particular because Witbank is one 

of the economic hubs of Mpumalanga province. It was 

important to engage members of Chambers of commerce in 

the hope that the Tribunal will receive more applications from 
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Mpumalanga. Since there's a lot of mining activities taking place 

in Witbank it was also necessary to discuss issues of social and 

ethics to ensure that business people and the community are 

aware of their rights and for community to be involved in 

commenting on applications by companies for exemptions from 

establishing social and ethics committees.  

After the workshop a radio interview was held with Emalahleni 

Some of the delegates gathered at the Emalahleni Workshop in Witbank

FM which is among the top three biggest community radio 

stations in Mpumalanga. Ms Agnes Tsele-Maseloanyane 

explained to Emalahleni FM listeners the reason why the 

Tribunal held a workshop in Mpumalanga, gave a brief 

overview of the Tribunal mandate, issues the Tribunal handles 

and explained how to contact the Tribunal for more 

information. 
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Name Disputes Case Highlights 
- By Siyabonga Ntshangase

Nedbank Limited (Applicant) brought an application in terms of section 160 (1) and 

(2) read together with section 11 (2)(a),(b) and (c) of the Companies Act 71 of 

2008. The Applicant sought a relief directing Affinity Property Investment 

(Respondent) to change its name to the one which does not comprise of 

its registered trademark, namely AFFINITY. The Applicant was served in 

two modes of service, namely by the Sheriff and registered mail to the 

Respondent's place of principal business. 

The Applicant submitted that it is one of the largest banks in South Africa. Apart from 

financial services, it also is involved in the real estate and development of industries. The Applicant also submitted that it has been 

using the trade mark “AFFINITY” since 1990. The Applicant further submitted that their registered trade mark has accumulated 

goodwill since 1990 and that it may be associated with assets of a considerable commercial value and importance thus any 

unauthorised use of their trademarks, or of confusingly or deceptively similar marks, is damaging to the Applicant's goodwill. The 

Applicant alleges that the Respondent's dominant and memorable portion of its company name is AFFINITY, which is identical to 

the Applicant's trade mark. The Applicant submitted that the remaining part of the Respondent's name is purely descriptive and 

not distinctive of the company from the Applicant's trade mark. 

The Applicant further submitted that the use of AFFINITY trade mark as part of the Respondent's company name has a strong 

likelihood of deception or confusion, which will amount to trade mark infringement; likelihood of unfair advantage which will be 

detrimental to their character and repute of their well-known AFFINITY trade mark. 

In terms of regulation 143(1), the Respondent has 20 business days to respond to the application after being served, failing which 

the Applicant is entitled to apply for a default order as provided for in regulation 153(1). The Respondent failed to answer within 20 

business days and the Applicant filed an application for a default order. 

If the application is brought in terms of section 160(2)(b) of the Act, the application can be brought at any time after the date of 

registration, provided the Applicant shows good cause. The Applicant in this case failed to advance reasonable reasons 

substantiating their failure to launch this application immediately after they became aware of the alleged infringement. It took the 

Applicant sixteen (16) months to launch this application from the date they became aware of the alleged infringement by the 

Respondent. For the Applicant to show good cause, the Applicant must give a reasonable explanation why they did not launch their 

application earlier and also show that their application is bona fide, and prove that even if the Respondent opposed their 

application, the Applicant had prospects of success. The Applicant failed to discharge this. 

The Tribunal held that the Applicant has not shown good cause why they launched their application on the 23rd of February 2016 

Nedbank Limited (Pty) Ltd v Affinity Property Investment Proprietary Limited  CT027Feb2016
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and not at a time they became aware of the existence of the Respondent's name. The Applicants application for the default order 

was refused. 

Morentho Investment Holdings (Applicant) sought an order from the Tribunal directing the Respondent to deregister its company, 

namely Morentho Trading and Projects as the first part of the Respondent's name did not meet the criteria set out in section 11 of 

the Companies Act. The Applicant further submitted that the first part of the Respondent's name is the same as its registered 

trademark, namely MORENTHO. 

The application was filed by the Director of the company. The wording of the application, the relief sought and the section in which 

the Applicant relied upon was not clear. The Applicant prayed for 'deregistration' of the Respondent company for reason that its 

name did not meet the criteria set out in Section 11 of the Act. In that, the Tribunal interpreted the Applicant's relief to mean a relief 

directing the Respondent to change its name. 

The Applicant served the Respondent, and the Respondent did not file any reply with the Tribunal. The Tribunal remarked that the 

Respondent's lack of participation was not as a result of lack of service. The Applicant was first registered in 2007 and, in 2011 

registered a trademark with the name MORENTHO. 

The Tribunal also remarked that common law is very useful in establishing whether the names are the same or confusingly similar 

or whether the name is capable of falsely implying or suggesting, or be such as would reasonably mislead a person to believe 

incorrectly, that the company is part of, or associated with the other. The Tribunal remarked that it is trite law the court not only 

consider the marks when placed side-by-side but have regard to the position of a person who might at one time see or hear one of 

the marks and later possibly with an imperfect recollection of the mark, come across the other mark in determining whether or not 

a mark is the same or confusingly similar.  The above mentioned principle may  be used as a guide and not authoritative.  

The Tribunal was tasked with determining whether the Respondent's name satisfied the requirements set out in section 11(2). The 

Tribunal held that the Respondent's name is identical with that of the Applicant and that it was phonetically and visually 

confusingly similar. The Tribunal held that there is a real likelihood that public dealing with the two companies will be misled by the 

similarity of the names.

In its findings, the Tribunal found that the Respondent's name falsely implies or suggests, and reasonably misleads a person to 

believe incorrectly, that the Respondent is part of, or associated with the Applicant's trademark, which have been filed in the RSA 

for registration or well-known trademark as contemplated in section 35 of the Trade Marks Act 194 of 1993. The Tribunal further 

held that the dominant word MORENTHO in the Respondent's name and the Applicant's trademark MORENTHO when placed side-

by-side and with regard to the position of a person who might at one time see or hear one of the marks and later possibly with an 

imperfect recollection of the mark, come across the other mark that the two would be confusingly similar as they are identical.

The Tribunal held that it was convinced that if the two names are compared, it can properly be said that there is a reasonable 

likelihood of confusion. These names would reasonably mislead a person to believe incorrectly, that the Applicant is associated 

with the Respondent. The Tribunal ordered the Respondent to change its name to one which does not incorporate and is not 

Morentho Investment Holdings v Morentho Trading and Projects CT010Apr2016
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confusingly and/or deceptively similar to the Applicant's trademark, namely MORENTHO within 60 business days from the date of 

the order. 

The Companies Tribunal would like to congratulate Mr 

Simukele Khoza, Manager Research, and also acting as 

Manager Communications for completing his second 

Master's programme. Mr Khoza was conferred with Master of 

Arts degree in Communication Studies at the North-West 

University Potchefstroom Campus on the 23rd May 2016. His 

dissertation focused on Strategic Stakeholder Relationship 

Management in a professional organisation. His dissertation 

is beneficial to the  Companies Tribunal as well since one of 

the goals of the Companies Tribunal is to ensure effective 

stakeholder engagement.  Since he assumed the position of 

Acting Manager Communications, the Companies Tribunal 

CONGRATULATIONS!!!!
- By Selby Magwasha

has improved its stakeholder engagement activities.   

Mr Khoza is not new to a graduation stage, he is an alumnus of 

the University of the Free State where he was conferred with a 

Master Degree in Governance and Political Transformation in 

2013. He completed the Bachelor of Arts degree and the 

Honours degree from the University of Limpopo. He believes 

in consistently acquiring knowledge to build a better country 

and world. His philosophy is “the choices you make today will 

impact your life definitely”.  Once more, congratulations Mr 

Khoza (Mabona).  
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