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From the editor’s desk

The Companies Tribunal (the Tribunal) welcomes you
back and wishes you well in the New Year. We hope
2017 will bring a lot of fulfilment and opportunities.
This Bulletin is aimed at creating awareness about the
mandate of the Tribunal as well to encourage
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The Implementation of Social
and Ethics Committes promotes
ethical business practices
- by Simukele Khoza

businesses to continuously utilise its services for their
benefit. The Tribunal also publishes this Bulletin to
engage stakeholders, solicit views and build relations
as well as share strides made in advancing the
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Exemption to appoint SECs Case
Highlights
- by Simukele Khoza

Tribunal.
This Bulletin features the following articles: The Implementation of Social and Ethics
Committees as means to promote ethical business practices; Analysis of applications
for exemptions to appoint Social and Ethics Committees; Advocacy and Stakeholder
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Tlokwe Municipality Youth
Dialogue
- by Dumisani Mthalane

engagement workshop held in Tlokwe Municipality organised by the Office of the
Executive Mayor in partnership with the National Department of Public Works; Media
release on the Social and Ethics Seminar;. Lastly, we profile a member of the
Companies Tribunal who was accredited by the Centre for Effective Dispute Resolution
in London as an International Mediator.
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Seminar on Social and Ethics
Committees
- by Dumisani Mthalane

I would like to end by a quote from Steve Biko who said “Change the way people think
and things will never be the same”. We hope this Bulletin brings positive change to
you. We encourage our stakeholders to make suggestions and contributions, such
inputs must be sent to Messrs. Simukele Khoza and Dumisani Mthalane at the
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Ms Lucia Glass Profile
-by Simukele Khoza

following email addresses:
SKhoza@companiestribunal.org.za and DMthalane@companiestribunal.org.za.
I hope to hear from you.
S Khoza
Manager: Research

A simple, speedy and cost effective way of resolving company disputes

The Implementation of Social and Ethics Committees
promotes ethical business practices
- By Simukele Khoza

T

he Tribunal (the Tribunal) is established in terms of the Companies Act, 2008 (the Act) to adjudicate applications made in
terms of the Act. The Tribunal is mandated as part of its adjudication function to, amongst others; consider applications for
exemptions from establishing Social and Ethics Committees (SEC's). SEC's are aimed at promoting ethical business

practices by ensuring that companies act responsibly and are accountable in relation to their business conduct.
Section 72 read with regulation 43 stipulates the categories of companies required to appoint SEC's that they may apply to the
Tribunal in the prescribed manner and form for an exemption. The requirements to establish SEC's is aimed at rekindling corporate
conscience through the committee of the board on broad range of social and sustainability issues. The Tribunal grants an
exemption if it is satisfied that:
?
the company is required in terms of other legislation to have, and does have, some formal mechanism within its structures

that substantially preforms the functions that would otherwise be performed by the SEC in terms of this section and the
regulations; or
?
it is not reasonably necessary in the public interest to require the company to have a SEC, having regard to the nature and

extent of the activities of the company.
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Since the inception of the Tribunal 227 applications for SEC's were adjudicated, 92 applications were granted while 135
applications were either refused or dismissed. In the current financial year, the Tribunal has so far received 22 SEC applications for
exemption. A lot of applications for exemption to appoint SEC's were refused and dismissed as representatives of the companies
were not duly authorised by the Board to apply for exemption. Furthermore, companies could not provide proof that they are
subsidiaries, Regulation 43(2) states that companies are required to appoint SEC unless it is a subsidiary of another company that
has SEC and that company performs SEC functions on behalf of the subsidiary.
Most companies state in their applications for exemption to appoint SEC's that the company has few employees; the company does
not deal directly with clients, suppliers or interact with communities; it is ring fenced in another company; the public interest score
of the company is low and that the company has a similar committee that has the same functions as the SEC.
Companies' activities may have negative impact on the society and the environment. It is incumbent on companies to meet the
country's expectations of being good corporate citizens and address social and economic inequalities in geographic areas where
they are doing business. It is against this background that the Companies Tribunal urges companies to embrace high ethical
business practice as means to address matters relating to sustainability such as:
?
impact on the environment;
?
relationships with all stakeholders;
?
interaction with, and impact of, company activities on the community within which the business operates;
?
the treatment of, and investment in, its employees and its health and safety practices;
?
black economic empowerment; and
?
the ethical corporate culture.

In order to promote ethical business practice, the King IV Report on Corporate Governance states that the role ascribed to SEC is
that of oversight and reporting on organisational ethics, responsible corporate citizenship, sustainable development and
stakeholder relationships. Furthermore, SEC's are encouraged to progress beyond compliance to contribute to the creation of
value. SEC's provide a platform for companies to add value in communities where they are doing business and be credible. This
value creation will lead to a long lasting mutually beneficial relationship. Companies are encouraged to see value in working with
communities, taking them into confidence in their application for exemption to appoint SEC's. Over and above, organisations that
are not legally bound to establish SEC's are also encouraged to consider creating a structure to achieve aims of such a committee.
The Tribunal therefore urges companies to move beyond philanthropy and ensure the systemic integration of matters relating to
SEC's into business planning. The emphasis of SEC's is on companies having a social conscience as well as behaving as responsible
corporate citizens.
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Exemptions to appoint Social and Ethics Committees
Case Highlights
- By Simukele Khoza

FUTURE INDEFINTE INVESTMENTS 180 (PTY) LTD (Applicant)
The Applicant brought the application in terms of Section 72(5)(b) of the Companies
Act 71 of 2008 (the Act) for exemption from the requirement to appoint a Social
and Ethics Committee (SEC). The above mentioned section stipulates that a
company may apply for exemption from establishing SEC if it can prove that it
is not reasonably necessary in the public interest to require the company to
have SEC having regard to the nature and extent of the activities of the company.
The Applicant submitted that Future Indefinte Investments 180 (Pty) Ltd is a private property
investment company which owns eleven properties. Four of the properties are vacant land, one property is under construction and
six properties are let. The Applicant further stated that five of the six properties are let to Value Logistics Limited, a subsidiary of the
Value Group Limited which is a public company.
The Applicant submitted that he is the sole director and CEO and attends all SEC meetings of Value Group Limited. He further and
stated that he is fully aware of the duties and functions of SEC as well as the fact that compliance with the requirements of SEC are
high. Furthermore, the Applicant stated he is actively involved with the day to day running of the company and has enough
resources to ensure that the company perform and monitor the following activities:
?
the social and economic development of the company
?
its corporate citizenship
?
governance and consumer relations

The Applicant also stated that he has access to legal and other resources necessary to ensure that the company complies with the
environment, health and public safety legislation.

The Applicant further stated that the company does not have employees

therefore the labour requirement is not applicable.
The company's Public Interest Score (PIS) for the year ended on the 29th February 2016 was 635. It is indicated that 537 points are
attributed to third party liabilities. The Applicant further state that its activities are not complicated and as such is of the view that
the size and activities do not warrant the appointment of a minimum of two additional directors as stipulated in Regulation 43(4) of
the Act. The Applicant only provided PIS for 2016, did not provide PIS for any other year in the previous five years that exceeds 500
points. The company scored over 500 points based on third party liabilities but failed to break down the value of the third party
liabilities.
The Tribunal found that it is not reasonably necessary in the public interest to require the company to appoint SEC having regard to
the nature and extent of the activities of the company. The Tribunal however raised a concerned that in terms of social and
economic development and good corporate citizenship, it was not clear as to the contributions the company is making in the
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community in which it operates. The application for exemption was granted for two years to allow the Applicant to approach the
Tribunal again clearly setting out its social and economic development and good corporate citizenship activities.
ORDER: Granted

TAQUANTA INVESTMENT HOLDINGS (PTY) (Applicant)
The Applicant brought an ex parte application in terms of Section 72(5)(b) which stipulates that the Tribunal may grant an
exemption if it is satisfied that it is not reasonably necessary in the public interest to require the company to have SEC having regard
to the nature and extent of the activities of the company. The Applicant made an application for exemption from the requirement
to appoint a SEC in June 2015. The Tribunal heard the matter and the relief sought was refused on the 30 August 2015.
The Applicant made a further application for variation of the Tribunal decision as contemplated in Regulation 142(3)(b)(ii). The
Applicant set out additional facts which were not stated when the matter was considered in August 2015. The Applicant indicated
that the company's PIS exceed 500 points in more than two of the preceding five financial years. Furthermore, the Applicant stated
that the company has appointed an Audit and Risk Committee which performs substantially the same functions that a SEC would
perform. Lastly, the Applicant confirmed that the nature and extent of the company's activities is such that it is not reasonable in
the public interest to be required to have a SEC.
The Tribunal found that the company has met the two requirements as stated in Section 72(5) of the Act. The application for
variation was granted. The Applicant was exempted from establishing SEC for five years.
Order: Granted

MICAWBER 358 (RF) PTY LTD (Applicant)
The Applicant applied to the Tribunal for exemption from the requirement to appoint SEC in terms of Section 72(5)(b) of the Act.
The Applicant submitted that their PIS in the previous years were above 500 points. Section 72(5)(b) provides that the Tribunal may
grant exemption if it is satisfied that it is not reasonably necessary in the public interest to require the company to have SEC having
regard to the nature and extent of the activities of the company.
The Applicant submitted that the nature and purpose of the company is to invest in immovable property or acquire interest in or
exposure to such funding, including, but not limited to property loan stock companies and collective investment scheme in
property. The Applicant further stated that it does not have employees.
The Tribunal found that in terms of Clause 6 of the Memorandum of Incorporation the Applicant's business is such that it gives rise
to contractual relationships with other entities and individuals. The Tribunal also found that the Applicant failed to provide the
required information to assist the Tribunal to determine whether it is not reasonably necessary in the public interest for the
company to be required to appoint SEC.
Order: Dismissed
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CHOPPIES SUPERMARKETS SOUTH AFRICA (PTY) LTD (Applicant)
The Applicant is related to another entity by the name of Choppies Warehousing Services (Pty) Ltd who are both subsidiaries of
Choppies Enterprises Limited. Choppies Enterprises Limited is registered in Botswana and primarily listed in the Botswana Stock
Exchange while the two subsidiaries mentioned above are registered in South Africa and have a secondary listing in the
Johannesburg Stock Exchange.
The Applicant brought this application in terms of Section 72(5) of the Act. The Applicant substantiated that Choppies Enterprises
Limited has a Social and Ethics Committee and that it is not in the public interest to require the company to have SEC. The Tribunal
found that Choppies Enterprises Limited is a foreign company. The exemption sought does not apply to the Applicant as Choppies
Enterprises Limited is a foreign company.
In terms of the second ground of application, the Applicant failed to provide sufficient facts on the nature and extent of its activities
for the Tribunal to determine if it is not in the public interest to require the company to have SEC. Furthermore, the Applicant failed
to illustrate to the Tribunal how the company address functions of SEC as stipulated in Regulation 43(5) of the Act. The Applicant
was advised to address the shortcomings raised above and reapply to the Tribunal for consideration.
Order: Refused

Tlokwe Municipality Youth Dialogue
- By Dumisani Mthalane

T

he Tribunal participated in the Tlokwe Municipality Youth Dialogue on 28 November 2016 at Chris Hani hall in
Potchefstroom. The Youth Dialogue was organised by the Office of the Executive Mayor and National Department of Public
Works. It was attended by about 300 young entrepreneurs most of whom have registered businesses.

The aim of the Youth dialogue was mainly to expose young people to opportunities/services provided by various institutions that
will help them succeed in their businesses. A resounding message that emanated from the dialogue was emphasized by Ms

Delegates at the Tlokwe Municipality Youth Dialogue
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Mmabatho Mfikwe Chief Director for Corporate Services in the Provincial Department of Public Works when she voiced her
concern regarding the shortage of Real Estates professionals in the North West Province. She attributed the shortage to the fact
that most young people avoided pure mathematics which is the main requirement for Real Estates instead opt for mathematics
literacy. Young people who are interested in getting into construction business were also told about the Construction Industry
Development Board (CIDB) which is the entity of the Department of Public Works responsible for grading and registering
Contractors. They were also encouraged to apply for Internships and leanerships advertised by all spheres of government.
The Tribunal's participation was informed by the fact that SMME's play a significant role in economic growth and by their nature;
SMME's require extensive knowledge and guide on dealing with disputes that may arise. The Tribunal's main objective is to reach
out to various business communities across the country. It was also part of our 2016/17 financial year to have an outreach in
Potchefstroom since Tlokwe Municipality is one of the strategic drivers of economic growth in the North-West Province.
The Tribunal exhibited and made a presentation on the legislative mandate of the Tribunal. The presentation was intended to
create awareness and stimulate discussions on different aspects which form part of the Tribunal mandate such as adjudication of
name disputes, directorship disputes and Alternative Dispute Resolution.
Other institutions or departments that participated were; the Companies and Intellectual Property Commission (CIPC) which
addressed young people about company registration process and intellectual property. ABSA bank was also part of the dialogue to
promote its ReadytoWork entrepreneurial programme.

Question and answer session at the Tlokwe Youth Dialogue
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Seminar on Social and Ethics
Committees
- Compiled by Dumisani Mthalane

The Department of Trade and Industry (the dti) in collaboration with the Tribunal will be hosting a seminar on Social and Ethics
Committee (SEC) themed “Getting to Grips with Social and Ethics Committees as a Driver of Value”.
Date: 9 February 2017
Venue: Development Bank of Southern Africa (DBSA), 1258 Lever Road, Midrand
Time: 8:30 - 17:00
The Social and Ethics Committee (SEC) is a Board Committee established in terms of the Companies Act 71 of 2008. The SEC
requirement came into effect in May 2011, through Section 72(4) and Regulation 43 of the Companies Act, which requires that all
listed public companies, state-owned enterprises and any other company that scores above 500 public interest points to have a
social and ethics committee.
Broadly speaking, such committees were introduced to ensure corporate sustainability through ethical business practices. Ethical
business practice requires a company to be accountable for the impact of its business on society and the environment. The seminar
aims to encourage the involvement and accountability of stakeholders such as labour and consumers in the establishment of SEC's
and applications for exemption.
Applications for exemption from appointing SEC's are handled by the Tribunal. To date the Tribunal has adjudicated 227
applications for exemptions from establishing SEC's, out of those applications 92 were granted while 135 applications were either
refused or dismissed.
The seminar is further intended to enhance and raise awareness about the impact of SEC's in South Africa as well as provide inputs
towards the development of generic guidelines into how SECs should be implemented. Furthermore, the seminar will discuss how
SEC's are implemented in various companies with special emphasis on their impact, contribution to corporate sustainability, and
broader functions as stipulated in Regulation 43 of the Companies Act. The key principles that the Companies Tribunal considers in
adjudicating SEC applications will also be discussed.
This will be an interactive session comprising of speakers like Mr. MacDonald Netshitenzhe the Acting Deputy Director General at
the dti, Advocate Rory Voller Commissioner at the Companies and Intellectual Property Commission (CIPC), Chairperson of the
Companies Tribunal Adv. Simmy Lebala, SC, panelists from business, NGOs and trade unions.
Enquiries
Agnes Tsele-Maseloanyane
Tel: 012 3941123 | Email: Atsele@companiestribunal.org.za
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Ms Lucia Glass Profile
- By Simukele Khoza

Law Society of South Africa, as accredited by SASSETA; as well
as an assessor of the High Court of South Africa.
Ms Glass is the first female in the history of South Africa to
practice as an Attorney in Zululand South Africa focusing on
Rights of rural women. Furthermore, she has also been
appointed to position of Public Prosecutor delegated by the
Attorney General.
Ms Glass was admitted as an attorney in 1985 and practicing
for over thirty years. She is holder of the following
qualifications: LLM in CORPORATE LAW, B. Proc. UNISA
Majored in Accounting and Roman Dutch Law, B.A (Law) UNISA
Majored in Latin and Roman law, MEDIATION TRAINER, Trained
Attorneys (Law Society of South Africa), Advanced Research

Ms Lucia Glass

Methodology.

The Tribunal profiles Ms Glass, a Part Time member of the
Companies Tribunal since 2010. She has recently been
awarded a certificate of accreditation by the Centre for
Effective Dispute Resolution (CEDR) in London as an
International Mediator. This accreditation is awarded to

Lastly, she is writing a book titled: THREE M's; Mediation
Mandela and Mother Teresa. The Tribunal congratulates Ms
Glass on the accreditation as an International Mediator; as this
will add value in the broader Alternative Dispute Resolution
mandate of the Tribunal.

participants who demonstrated a high level of competence to
achieve the status of CEDR accreditation which is
internationally recognised as the standard of excellence. It is a
highly challenging course with approximately 70% of
participants achieving accreditation. Ms Glass is passionate
about mediation; she has also been awarded accreditation by
Conflict Dynamics, Sandton Johannesburg as a National
Mediator.
Due to her expertise, she presented mediation course to law

Contact details
Tel : (012) 394 3071 | Fax : (012) 394 4071
Physical address
the dti Campus Block E - 3rd Floor
77 Meintjies Street
Sunnyside
Pretoria
0002

graduates at the Durban Law School for practical training of
Attorneys. Ms Glass has also been appointed as mediator to the
Panel of Mediators in the Department of Rural Development
and Land Reform in South Africa. She also presented practical
training courses to attorneys in South Africa on behalf of the

Website
www.companiestribunal.org.za
Email
Registry@companiestribunal.org.za
design and layout: Dumisani Mthalane
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