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DECISION

1. INTRODUCTION

[1] The Applicant is Citigroup Global Markets (Pty) Limited (“the Applicant”),
registered in terms of the company laws of the Republic of South Africa,
under registration number 2000 / 025866/07

2. THE APPLICATION
2.1This is an ex parte application brought, on behalf of the Applicant by
Nicolaas Botha, in terms of Section 72(5) (b) of the Act for an exemption

from the requirement to appoint a Social and Ethics Committee.



3. THE REQUIREMENTS OF THE ACT

3.1. Section 72 (4) provides for the Minister to prescribe, by way of
Regulation, those companies which shall be required to appoint a Social
and Ethics Committee.

3.2.Section 72 (5) provides that, notwithstanding a requirement to appoint
a Social and Ethics Committee, a company may apply to the Tribunal in
the prescribed manner and form for an exemption from that
requirement, and the Tribunal may grant such an exemption if it is
satisfied that (a) “...the company is required in terms of some other
legislation to have, and does have, some form of formal mechanism
within its structures that substantially performs the function that would
otherwise be performed by the social and ethics committee;” or (b) “it is
not reasonably necessary in the public interest to require the company
to have a social and ethics committee, having regard to the nature and

extent of the activities of the company.”

3.3.Regulation 43 (1) (c) of the Act requires "... any other company that has
in any two of the previous five years, scored above 500 points in terms
of Regulation 26 (2)".

3.4.Regulation 43 (2) (a) of the Act requires that a “company to which this
regulation applies must appoint a social and ethics committee unless —
(a) it is a subsidiary of another company that has a social and ethics
committee, and the social and ethics committee of that other company
will perform the functions required by this regulation on behalf of that
subsidiary company; or (b) it has been exempted by the Tribunal in
accordance with section 72 (5) and (6)."

3.5.Regulation 26 (2) sets out the methodology of a company calculating its

"public interest score".



4. THE FACTS

4.1. The Applicant confirms in the supporting affidavit filed that

4.1.1. The Applicant scored more than 500 PI Score and therefore is
applying for the relief to establish a Social and Ethics Committee,

4.1.2. The Applicant has formal structures within it that perform the
same functions as a Social and Ethics Committee. The Companies
Business Risk and Compliance Committee (BRCC) and the
Country Coordinating Committee (CCC) perform the same
functions as the Social and Ethics Committee. A number of Social
policies have also been developed in terms of section 60B of the
Banks Act of 1990. There is also a code of conduct for financial
service providers in terms of the Financial Advisory and
Intermediate Services Act of 2002.

4.1.3. The Applicant indicates that it was exempted from having a social
and Ethics Committee for three years in 2018 and that this would
expire in July 2021.

4.1.4. 1t thus requests that it be further exempted from having a social
and Ethics Committee

5. ANALYSIS OF THE FACTS

5.1. A company that has over 500 PI Score is required to have a Social and
Ethics Committee unless it is exempted to do so in terms of the
Companies Act

5.2.The two conditions for exemption? stated in the Act are:

1 The Social and Ethics Committee Handbook — Guidebook for South African Companies P9, compiled by Prof Deon
Rossouw, The Ethics Institute of South Africa (2012)



5.2.1. if the company is already required by another law to have an
existing structure in place that actually performs the functions

prescribed by the Act to the Social and Ethics Committee; or

5.2.2. If the nature and extent of the company's activities are such that
it does not have any significant impact on the public interest.

5.3. Having read the supporting affidavit | am satisfied that the Applicant
has made out a proper case that it is not reasonably necessary to
require the Applicant to appoint a Social and Ethics Committee. The
Applicant already has measures in place that perform the same function
as the Social and Ethics Committee. This includes the Companies
Business Risk and Compliance Committee (BRCC) and the Country
Coordinating Committee (CCC). The Applicant also has policies in place

that provide for its social and environmental responsibilities.

6. ORDER

In the circumstances | make the following Order:

6.1 The Applicant is exempted for a period of five (5) years from appointing a
Social and Ethics Committee; and

6.2 A copy of this Order must be served on the Applicant and the
Commissioner of the Companies and Intellectual Property Commission
(CIPC).
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