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DECISION 

_________________________________________________________________________ 

 

INTRODUCTION 

1.  The Applicant  applies to  the Tribunal for an administrative order in terms of section 6 (2) 

of the Companies Act 71 of 2008 (further referred to as “the Act”)  exempting the Applicant's 

Memorandum of Incorporation from the prohibition contained in item 4 (2) (b) of Schedule 1 of 

the Act. 

 

PRELIMINARY ISSUES 

2.  The Deponent to the Applicant's papers is Fatima Kamrudin Suleman, who is a director of 

the Applicant. Annexed to her affidavit, is a resolution that the Company be authorised to bring 



an application for an administrative order to the Companies Tribunal and that Fatima Kamrudin 

Suleman be authorised to launch this application on behalf of the Applicant.  

 

FACTS 

3. The Applicant was incorporated in 2005, as an 'Association Incorporated under section 21' 

(Association) in terms of the previous Companies Act no 61 of 1973 (Further referred to as 

“the previous Act”).  

4.The main object of the Applicant at the time when it was incorporated (and still is), amongst 

other, to promote and protect the communal interests of the members of the Applicant to 

maintain high security and to control access to and from the township. In order to fulfil its 

mandate and to achieve its objectives, the Applicant collects levy contributions from its 

members who are owners of erven within the Copperleaf township.  

5.  Article 4 of the Applicant’s original Articles of Association stated that Membership of the 

Association shall be compulsory for every registered owner of an erf or unit in the development 

area. And that membership shall commence simultaneously with registration of transfer of erf 

or unit into the name of the transferee. Further that the registered owner of an erf or a unit 

shall not be entitled to resign as a member of the Association.  

6. In order to achieve its objects the provisions that provide for “compulsory membership” 

(emphasis added) have been included in the current MOI the reason being, that should any 

person owning property within the township be entitled to resign as a member of the Applicant 

or  refuse to become its member, such will defeat the objects of the Applicant and render the 

position of the remaining members of the Applicant untenable, to the extent that such 

members will have to subsidise and defray the costs of the management as they would be 

conducting the entire private township  on behalf of non-members. 

 

THE APPLICABLE LAW 

7. I quote the applicable Sections, Regulations and Schedules of the  Act in full, in order to  

establish whether  the requested Administration order can be made or not.  

"SECTION 6 OF THE ACT.   Exemptions  

A person may apply to the Companies Tribunal for an administrative order exempting an 

agreement, transaction, arrangement, resolution or provision of a company’s Memorandum of 



Incorporation or rules from any prohibition or requirement established by or in terms of an 

unalterable provision of this Act, other than a provision that falls within the jurisdiction of the 

Panel. (2)   

(3)  The Companies Tribunal may make an administrative order contemplated in subsection 

(2) if it is satisfied that— 

(a) the agreement, transaction, arrangement, resolution or provision serves a reasonable 

purpose other than to defeat or reduce the effect of that prohibition or requirement; and 

(b) it is reasonable and justifiable to grant the exemption, having regard to the purposes of this 

Act and all relevant factors, including— 

(i) the purpose and policy served by the relevant prohibition or requirement; and 

(ii) the extent to which the agreement, transaction, arrangement, resolution or provision 

infringes or would infringe the relevant prohibition or requirement. 

 (15)  To the extent that the specific content, or a particular effect, of any provision of a 

company’s Memorandum of Incorporation— 

(a) is required of the company by or in terms of any applicable public regulation, or by the 

listing requirements of an exchange;  and 

(b) has the effect of negating, restricting, limiting, qualifying, extending or otherwise altering 

the substance or effect of an unalterable provision of the Act,  

that provision of the company’s Memorandum of Incorporation must not be construed as being 

contrary to section 15 (1) (a).    

SECTION 15 OF THE ACT.    

Memorandum of Incorporation, shareholder agreements and rules of company.— 

(1)  Each provision of a company’s Memorandum of Incorporation— 

(a) must be consistent with this Act; and 

(b) is void to the extent that it contravenes, or is inconsistent with, this Act, subject to section 

6 (15). 
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SCHEDULE 1   4 (2) (B) If the Memorandum of Incorporation of a non-profit company provides 

for the company to have members, it- 

must not presume the membership of any person, regard a person to be a member, or 

provide for the automatic or ex officio membership of any person, on any basis other 

than life-time membership awarded to a person- (emphasis highlights added) 

(i) for service to the company or to the public benefit objects set out in the company's 

Memorandum of Incorporation and 

(ii) with that person's consent." 

 

APPLICATION OF THE LAW TO THE FACTS, 

8. The Memorandum of Incorporation of the Applicant was filed with the Companies and 

Intellectual Property commission prior to the coming into operation of the Act and now needs 

to be amended to comply with the provisions of the Act.  

9. The Applicant was incorporated to serve as a home-owners association for the owners of 

property situated within a township known as Copperleaf Country Estate. 

10.  In terms of SCHEDULE 1   4 (2) (B) If the Memorandum of Incorporation of a non-profit 

company provides for the company to have members, it-must not presume the membership 

of any person, regard a person to be a member, or provide for the automatic or ex officio 

membership of any person, on any basis other than life-time membership awarded to a 

person- (emphasis highlights added) 

11. The Applicant avers that in order to achieve its objects the provisions that provide for 

“compulsory membership” (emphasis added) have been included in the current MOI the 

reason being, that should any person owning property within the township be entitled to resign 

as a member of the Applicant or  refuse to become its member, such will defeat the objects of 

the Applicant and render the position of the remaining members of the Applicant untenable, to 

the extent that such members will have to subsidise and defray the costs of the management 

as they would be conducting the entire private township  on behalf of non-members.  This flies 

in the face of Schedule 1 4 (2(B) of the Act. 

12.  I  may make an administrative order contemplated in Section 6 of the Act, if I am  satisfied 

that, the agreement, transaction, arrangement, resolution or provision serves a reasonable 

purpose other than to defeat or reduce the effect of that prohibition or requirement.  
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13. It is my view and I agree with the Applicant that should any person owning property within 

the township be entitled to resign as a member of the Applicant or  refuse to become its 

member, such will defeat the objects of the Applicant and render the position of the remaining 

members of the Applicant untenable, to the extent that such members will have to subsidise 

and defray the costs of the management as they would be conducting the entire private 

township  on behalf of non-members. 

14.  After weighing up the facts and the relevant prohibition of  the automatic membership 

clauses in the Applicant's Memorandum of Incorporation, it is my view that the automatic 

membership clauses in the Applicant's Memorandum of Agreement serve a very necessary 

purpose and it in no way  defeats or reduces the effect of the prohibition.   

15. I am of the view that I may venture to say that it was an error of the Legislature not to have 

dealt with the scenario in which the Applicant finds itself in,  in the specific instance of being a 

private township, it is compelled to add the automatic membership  clauses into its 

Memorandum of Incorporation, that  the owners of the property  are to become automatic 

members of the Association (applicant)  even though this flies in the face of the prohibition.  

 16. In order for the applicant to achieve its objectives as a Private township home owners 

association, it is imperative that its various automatic membership clauses remain in its 

Memorandum of Incorporation especially, that the Members of the Association shall be those 

persons who are registered owners of Property (emphasis added) . 

17. Without the automatic membership clauses it is my view that the  Applicant may find itself 

in a financially dire position in that the Association/Applicant may not meet its financial 

obligations as the members are  automatically responsible for the expenses of the Association 

as  payment of levies to the Applicant and adherence to its rules are intrinsically coupled to 

and subject to membership of the Applicant.  

18. The question to be asked is whether, it is reasonable and justifiable to grant the exemption, 

having regard to the purposes of this Act  including, whether   the purpose and policy served 

by the relevant prohibition or requirement and the extent to which the  provision infringes or 

would infringe the relevant prohibition or requirement?  It is my view that the purpose of the 

relevant prohibition does not cover the scenario in which the applicant finds itself. The  

provision in the applicant's Memorandum of Incorporation  does not infringe on the relevant 

prohibition.  

 

 



 FINDING 

After considering all the facts and the applicable law, I conclude that the Applicant has  made 

a sound case  for the Tribunal to make an administrative order in terms of section 6 (2) of the 

Act,  exempting the Applicant's Memorandum of Incorporation from the prohibition contained 

in item 4 (2) (b) of Schedule 1 of the Act. 

 

ORDER 

 

I accordingly grant the relief sought, an administrative order is granted in terms of section 6 

(2) to the Companies Act 71 of 2008   exempting the Applicant's Memorandum of Incorporation 

from the prohibition contained in item 4 (2) (b) of Schedule 1 of the Act. 

  

_______________________ 

LUCIA GLASS  

MEMBER OF THE COMPANIES TRIBUNAL OF SOUTH AFRICA    

Dated 19 June 2019 

 

 


