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IN THE COMPANIES TRIBUNAL OF SOUTH AFRICA 

 
          Case No: CT007JAN2019 

 
 
In the matter between: 
 
RED BULL GMBH       APPLICANT 
 
And 
 
RED BULL FARMS (PTY) LTD     1ST RESPONDENT 
 
THE COMPANIES AND INTELLECTUAL  
PROPERTY COMMISSION    2ND RESPONDENT 
 
 
 
 
Presiding Member of the Tribunal: Kasturi Moodaliyar 
 
Date of Decision: 2 April 2019 
 

 
DECISION (Reasons and Order) 

______________________________________________________________ 
 
INTRODUCTION 
 

[1] This is an Application in terms of section 160 of the Companies Act 71 

of 2008 (the Act). The basis of this Application is that the First 

Respondent’s name, RED BULL FARMS (PTY) LTD offends against 

the provisions of sections 11(2)(b) and (c) of the Act by incorporating a 

name that is confusingly similar to the Applicant’s registered RED 

BULL trademarks. 
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[2] The Applicant is Red Bull GmbH, a private limited company under 

Austrian law having the registered address at Am Brunnen 1, 5330 

Fuschl am See, Austria. 

 
[3] The First Respondent is Red Bull Farms (Pty) Ltd, a South African 

company with registration number 2007/079139/23 and having its 

registered address at 33 Scholtz Road, Norward, Johannesburg. 

 
[4] The Second Respondent is the Companies and Intellectual Property 

Commission (“CIPC”) established by section 185 of the Companies Act 

with its address at DTI Building Block F, Mentijies Street, Sunnyside, 

Pretoria. 

 

BACKGROUND  

  

[5] The Applicant filed this application CTR 142 with the Tribunal on the 22 

January 2019.   

  

[6] The Deponent to the Applicant's papers is Jennifer A. Powers, the 

intellectual property counsel for the Applicant. Ms Powers is authorised 

to depose to the affidavit on behalf of the Applicant, and annexed a 

letter of authorisation to the papers. 

 

[7] According to the deponent the Applicant became aware of the First 

Respondent’s existence in February 2018. A commercial investigator 

was then instructed on 5 March 2018 to ascertain information in 

relation to the First Respondent with regard to whether the company 

trades; if the company trades, how long has it traded for; and the 

nature of the business of operated by the company. 

 
[8] The commercial investigator located the registered address of the First 

Respondent but found out that the First Respondent is not located at 

the registered address of the company; and the sole director of the 

company, Mr Steven Mark Troupe, does not reside at the registered 

address of the company.  
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[9] The Applicant then hired a tracing agent on 28 May 2018 who could 

not provide further information on alternative contact details for the 

First Respondent or its director. 

 
[10] The Applicant then served a letter of demand on the First 

Respondent’s registered address on 14 August 2018.  

 
[11] The Applicant proceeded to instruct the Johannesburg North Sheriff to 

serve the application on the First Respondent’s registered business 

address.  Service was effective by the Sheriff on 23 January 2019. The 

Return of Service indicates that the Sheriff affixed a copy of the 

application on the door of the premises because the premises was 

locked. I am satisfied that there has been proper service.  

 

ISSUES 

 
[12]  The Deponent further avers that the Applicant is the registered 

proprietor in South Africa of trademarks with the name RED BULL, 

which were registered between 1993- 1999  under class 32.  She 

accordingly attaches the registration of the trademarks to her papers. 

 

[13] The Applicant’s RED BULL energy drink was first launched in Austria 

in 1987.  The RED BULL energy drink was developed for periods of 

increased mental and physical exertion.  It increases performance, 

concentration and reaction speed, improves vigilance and well being 

and stimulates the metabolism.  The RED BULL and BULL device 

trade marks are registered in 204 jurisdictions worldwide. Currently the 

Applicant has an annual worldwide turnover of 6.3 billion Euros. 

 
[14] The Deponent provides detailed evidence of the branding and 

marketing that goes into the RED BULL product which runs into the 

Billions of Euro. In South Africa alone, over 14 million Euro has been 

spent on marketing.  
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[15] The Deponent further attached an electronic Certificate of 

Registration of the First Respondent Company wherein it is recorded 

that the Respondent was incorporated under the name RED BULL 

FARMS (PTY) LTD issued on the 20 April 2007.  

 
[16] It is thus concluded that the Applicant’s trademarks were already 

registered and was a well-established brand at the time the First 

Respondent’s company became incorporated.  

 
[17] The Applicant states that it is not clear what services are offered by 

the First Respondent which means that in practice, there is no 

restriction on the First Respondent offering services that are identical 

or similar to the goods offered by the Applicant.  

 
[18] The grounds for objection are mainly that the distinctive element of 

the Applicant’s trade marks is RED BULL, which the First 

Respondent’s name wholly incorporates.  The RED BULL trademarks 

are the first and dominant features of the First Respondent’s name. 

The Deponent states that the First Respondent’s name is visually, 

conceptually and phonetically similar to the Applicant’s RED BULL 

trade marks. 

 

[19] It is alleged that the First Respondent’s name is therefore confusingly 

and deceptively similar to the Applicant’s registered trade mark and 

therefore falls foul of the provisions of Section 11(2)(b) of the Act.  

 
[20] It is further alleged that the Respondent’s name in trade is likely to 

deceive or confuse members of the public into believing that there is 

some connection between the Respondent and the Applicant, when 

this is not the case. In particular, members of the public are likely to 

believe that the Respondent is licensed to use the Applicant’s trade 

mark, or that the Respondent was formed for the purpose of rendering 

services on behalf of the Applicant.  
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[21] The Applicant requests the Tribunal to make the following 

determination in terms of Section 160(3)(a) of the Act; that the First 

Respondent’s name does not comply with sections 11(2)(b) and 

sections11(2)(c)(i) of the Act;  and that the First Respondent is directed 

in terms of Section 160(3)(b)(ii), to choose a name which does not 

consist of, or incorporate, the mark RED BULL, or any other mark 

which is confusingly and or deceptively similar to the Applicant’s RED 

BULL trademark. 

 
 

APPLICABLE LAW 

 

[22] Section 11(2) of the Act is primarily about protection against 

infringement of a registered company name or trademark, and the 

applicable sections reads as follows: 

 

“Section 11(2): The name of the company must: 
 
a) not be the same as: 
(i) the name of another company, domesticated company, registered 
external company, CC or co-operative; 
 
(ii) a name registered for the use of a person other than the company 
itself, or a person controlling the company as a defensive name in terms 
of Section 12(9), or as a business name in terms of the Business Names 
Act, 1960, unless the registered user of that defensive name or business 
name has executed the necessary documents to transfer the registration 
in favour of the company; 
 
(iii) a registered trademark belonging to a person other than the company, 
or mark in respect of which an application has been filed in the Republic 
for registration as a trademark or a well-known trademark as 
contemplated in section 35 of the Trade Marks Act, 1993, unless the 
registered owner of that mark has consented in writing to the use of the 
mark as the name of the company; or 
 
(iv) a mark, word or expression the use of which is restricted or protected 
in terms of the Merchandise Marks Act, 1941, except to the extent 
permitted by or in terms of that Act; 
 
b) not be confusingly similar to a name, trademark, mark, word or 
expression contemplated in paragraph (a) unless: 
(i) in the case of names referred to in paragraph (a)(i), each company 
bearing any such similar name is a member of the same group of 
companies; 
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(ii) in the case of a company name similar to a defensive name or to a 
business name referred to in paragraph (a)(ii), the company, or a person 
who controls the company, is the registered owner of that defensive 
name or business name; 
(iii) in the case of a name similar to a trademark or mark referred to in 
paragraph (a)(iii), the company is the registered owner of the business 
name, trademark, or mark, or is authorised by the registered owner to use 
it, or 
(iv) in the case of a name similar to a mark, word or expression referred 
to in paragraph (a)(iv) the use of that mark, word or expression by the 
company is permitted by, or in terms of the Merchandise Marks Act; 
 
c) not falsely imply or suggest or be such as would reasonably 
mislead a person to believe incorrectly that the company – 
(i) is part of, or associated with, any other person or entity;” 

 

[23] The Applicant seeks remedies in terms of Section 160 which reads as 

follows: 

 

“Section 160.  
(1) A person to whom a notice is delivered in terms of section 12(3) or 
section14(3) or any other person with an interest in the name of a company,  
may apply to the Companies Tribunal in the prescribed manner and form for a 
determination whether the name satisfies the requirements of section 11.  
 
(2) An application in terms of subsection (1) may be made—  
(a) within three months after the date of a notice contemplated in subsection 
(1), if the applicant received such a notice; or  
(b) on good cause shown at any time after the date of the reservation or 
registration of the name that is the subject of the application, in any other 
case.  
 
(3) After considering an application made in terms of subsection (1), and any 
submissions by the applicant and any other person with an interest in the 
name or proposed name that is the subject of the application, the Companies 
Tribunal—  
(a) must make a determination whether that name satisfies the requirements 
of section 11; and  
(b) may make an administrative order directing—  
(i) the Commission to—  
(aa) reserve a contested name for the applicant in terms of section 12;  
(bb) register the contested name, or amended name as the name of 
company; or  
(cc) cancel a reservation granted in terms of section 12, if the reserved name 
has not been used by the person entitled to it; or  
(ii) a company to choose a new name, and to file a notice of an amendment to 
its Memorandum of Incorporation, within a period and on any conditions that 
the Tribunal considers just, equitable and expedient in the circumstances, 
including a condition exempting the company from the requirement to pay the 
prescribed fee for filing the notice of amendment contemplated in this 
paragraph."  
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EVALUATION 

 

[24] The Companies Tribunal must evaluate whether the name satisfies 

the requirements set out in Section 11(2) of the Act.  

  

[25] To evaluate the meaning of the words contemplated in section 11 (2), 

I will rely on the guidance of the common law where applicable.  

 

[26] The word “similar” as stipulated in section 11(2)(b) would be 

described as “having a marked resemblance or likeness”1 and that the 

offending mark or name should immediately bring to mind the well-

known trade mark or other name.  Courts place a determination on 

whether the mark or names are “the same or confusingly similar” and 

whether the mark or name is able to “falsely imply or suggest, or be 

such as would reasonably mislead a person to believe incorrectly, that 

the [First Respondent] company is part of, or associated with” the 

Applicant company.2 

 
[27] In the case of Century City Apartments Property Services, the SCA 

held that: “The next issue is whether the marks CENTURY CITY and 

CENTURY CITY APARTMENTS are , in the wording of section 

34(1)(a) [of the Trade Marks Act] ‘identical’.  I think not.  As the ECJ 

indicated, the criterion of identity of the sign and the trade mark must 

be interpreted strictly. The very definition of identity implies that the two 

elements compared should be the same in all respects.  This is 

however, subject to the proviso that minute and wholly insignificant 

differences are not taken into account. In other words, the de minimus 

principle applies.”3 

                                            
1 See Bata Ltd v Face Fashions CC 2001 (1) SA 844 (SCA). 
2 See Deutsche Babcock SA (Pty) Ltd v Babcock Africa (Pty) Ltd 1995 (4) SA 1016; Bata Ltd 
v Face Fashions CC 2001 (1) SA 844 (SCA); 
3 Century City Apartments Property Services CC and Another v Century City Property 
Owners’ Association 2010 (3) SA 1 (SCA). 
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[28] Furthermore the court stated: “…having found that CENTURY CITY 

and CENTURY CITY APARTMENTS are not identical, the court has 

little difficulty in finding that, in spite of the addition of the word 

“apartments”, the name CENTURY CITY APARTMENTS was 

confusingly similar to CENTURY CITY”. 

 
[29] The Tribunal takes cognizance of the fact that the RED BULL trade 

mark and the RED BULL FARMS company name are not identical. 

However, the addition of the word “farms” amounts to an insignificant 

difference and as such, the RED BULL FARMS company name is 

confusingly similar to the RED BULL trade marks.  

 

[30] In Plascon-Evans Paints Ltd v Van Riebeeck Paints (Pty) Ltd the 

court held that the “This notional customer must be conceived of as a 

person of average intelligence, having proper eyesight and buying with 

ordinary caution. The comparison must be made with reference to the sense, 

sound and appearance of the marks. The marks must be viewed as they 

would be encountered in the market place and against the background of 

relevant surrounding circumstances. The marks must not only be considered 

side by side, but also separately. It must be borne in mind that the ordinary 

purchaser may encounter goods, bearing the defendant‘s mark, with an 

imperfect recollection of the registered mark and due allowance must be 

made for this. If each of the marks contains a main or dominant feature or 

idea the likely impact made by this on the mind of the customer must be taken 

into account. As it has been put, marks are remembered rather by general 

impressions or by some significant or striking feature than by a photographic 

recollection of the whole. And finally consideration must be given to the 

manner in which the marks are likely to be employed as for example, the use 

of name marks in conjunction with a generic description of the goods.”4 

 

[31] The Applicant also directed the Tribunal to the Metcash Trading 

Limited v Rainbow Cash and Carry CC5 decision, where RAINBOW 

STORES and RAINBOW CASH AND CARRY were found to be 

                                            
4 1984 (3) SA 623 (A) at 641 B-C. 
5 Unreported decision, TPD case no 4339/01 of 8 November 2001. 
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confusingly similar, and the court held that it is unlikely that two service 

marks will be found side by side on a shelf but rather “the notional 

customer with imperfect recall would probably remember that goods 

can be purchased at a store with RAINBOW as its name.  The 

additions of the words ‘STORE’ and ‘Cash and Carry’ would merely be 

indicative of a place where the products are sold”. 

 
[32] The Applicant submits that the notional customer will in all probability 

remember RED BULL as the name of the organization which offers 

services in much the same way that RAINBOW was held to be so 

remembered in the decision cited above.   The Applicant emphasizes 

that RED BULL is the salient or striking feature of the Respondent’s 

company name and of the Applicant’s company name and trade marks. 

The adoption of the words “FARMS” into the First Respondent’s name 

does nothing to obscure or otherwise change the identity of the 

Applicant’s registered trade marks and company name.  

 
[33] Thus, the Applicant states, that the “RED BULL FARMS” name is 

confusingly similar to the Applicant’s trade marks and company name 

and offends against the provisions of section 11 of the Companies Act. 

 

FINDINGS 

 

[34]  It is logical that the Respondent ought to have known that its name 

incorporated the well-known trademark of the Applicant.  

 

[35] It is my view that the Applicant’s trademarks incorporating the name  

“RED BULL ” and the First Respondent’s name “RED BULL FARMS” 

when placed side-by-side, not only contain the identical dominant word, 

but to a reasonable person it would appear confusingly similar. 

 

[36] The First Respondent’s registered company name “RED BULL 

FARMS” incorporates the whole of the Applicants trademark “RED 

BULL”. A person could reasonably be mislead to believe incorrectly 
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that the Respondent’s company is part of or associated with the 

Applicant’s company. This would surely be prejudicial to the Applicant’s 

trademarks and brand. 

 

 

 

ORDER 

 

[37] I proceed to make the following order;  
 

a) The Applicant’s application is granted in terms of Section 160(3) of 

the Companies Act. 

 

b) The First Respondent is directed to change its name to one that 

does not incorporate and is not confusingly and/or deceptively 

similar to its RED BULL trademarks.  

 

c) The First Respondent is ordered to a notice of an amendment of its 

Memorandum of Incorporation, within 60 days of receipt of this 

order.  

 

d) The First Respondent is hereby exempted from the requirement to 

pay the prescribed fee for filing the notice of amendment 

contemplated in this paragraph.  

 
e) In the event that the First respondent fails to comply with this order 

within 60 days, the CIPC is directed to record the First 

Respondent’s registration number: 2007/079139/23 followed by 

(Pty) Ltd, as the interim company name of the First Respondent, on 

the companies register.  

 

f) This Determination must be served on the Applicant, the First 

Respondent and the Registrar of Close Corporations of the 

Companies and Intellectual Property Commission (CIPC). 
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g) Any other person with an interest in the name that is the subject of 

this application may, within twenty (20) business days after 

receiving the notice of this determination and administrative order, 

apply to a court to review the determination.  

 

h) There is no order of costs in relation to this application.  

 

 

 

_____________________ 

KASTURI MOODALIYAR 

COMPANIES TRIBUNAL: MEMBER 


