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 Dear Stakeholders

The Companies Tribunal (Tribunal) is excited to present 

to you its Fourth Quarterly Bulletin to continuously 

create awareness about its services. During this quarter, 

the Tribunal hosted a very successful seminar on 

Alternative Dispute Resolution (ADR) in partnership with 

the Mandela Institute at Wits University. The seminar 

attracted the Law Society of South Africa, Business 

Formations, Academics and Members of the Public.

A Guest lecture was presented in partnership with the 

National Consumer Tribunal at the University of Fort 

Hare in East London which was attended by law students who are in their final year of study, 

lecturers and senior academics who specialise in company law. 

This Bulletin also features the following articles: Proposed amendments to rule 41 of the 

Uniform Rules of Court and its impact on the Companies Tribunal; Name Dispute Case 

Highlights; Key issues emanating from the seminar on ADR and Donation of Assets at Magudu 

Primary School. 

I would like to end by quoting Nelson Mandela when he said “I learned that courage was not 

the absence of fear, but the triumph over it. The brave man is not he who does not feel 

afraid, but he who conquers that fear”. We encourage stakeholders to make suggestions and 

contributions, such inputs must be sent to Messrs. Simukele Khoza and Dumisani Mthalane 

at the following email  addresses: SKhoza@companiestribunal.org.za and 

DMthalane@companiestribunal.org.za 

I hope to hear from you

Editor: S Khoza

Manager: Marketing and Communication



O
n 13 December 2018 the Rules Board for Courts of 

Law released a proposed amendment to the 

Uniform Rules of Court. The draft Rule 41A is 

entitled 'Mediation as a Dispute Resolution Mechanism', 

which aims to regulate the procedure for referral to mediation 

of cases in the various High Courts. 

In terms of this draft rule, every new action or application 

must be accompanied by a notice, which must be delivered by 

a plaintiff or applicant with the summons or notice of motion 

and by a defendant or respondent with a plea or answering 

affidavit, indicating whether the party agrees to or opposes 

referral of the dispute to mediation. The notice must set out 

clearly the party's reason for believing that the dispute is or is 

not capable of being resolved by mediation. This notice is 

delivered on a without prejudice basis and therefore does not 

form part of the record of the trial or hearing. 

The parties can agree to refer the matter to mediation at any 

stage before judgment is given, but the current wording 

provides that where a trial or opposed application has already 

commenced the parties must obtain the leave of the court to 

refer the matter to mediation. There is also provision for the 

Judge or the Case Management Judge in terms of Rule 37A to 

direct the parties to consider that the matter be referred to 

mediation. 

The process for referring a matter to mediation will begin 

Interestingly, the draft provisions in Rule 41A also make 

provision for specific issues or disputes to be referred to 

mediation with the aim of limiting the issues to be decided at 

trial rather than trying to settle the matter in its entirety. In 

proceedings where there are multiple parties involved, it also 

allows for those who want to refer the matter to mediation to 

proceed with mediation even if the other parties involved are 

not willing to do so. 

- By PJ Veldhuizen

Proposed amendments to rule 
41 of the uniform rules of court 
and its impact on the 
Companies Tribunal 
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with a joint signed minute prepared by the parties recording 

their decision to refer the dispute, or part thereof, to 

mediation. From the date of signature of this joint minute, 

the time limits prescribed for the delivery of any further 

pleadings, notices or 

affidavits are 

suspended. The 

parties will then enter 

into an agreement to 

mediate.

In terms of the draft rule, the mediation must be concluded 

within 30 days from the date of signature of the minute, but 

the Judge or the court is given discretion to extend this time 

period if necessary. Once the mediation process is finalised, 

the parties must file a joint minute with the mediator 

indicating to the court whether a full or partial settlement was 

reached or whether mediation was unsuccessful. The minute 

should also indicate which issues were resolved and therefore 

do not require hearing by the court. Communications and 

disclosures made by the parties during mediation are treated 

as confidential and are inadmissible in evidence if the matter 

does proceed to hearing or trial. 

The Draft Rule 41A provides that once the parties have 

reached settlement at mediation proceedings, the provisions 

of Rule 41 relating to the withdrawal, settlement, 

discontinuance, postponement and abandonment of 

proceedings. Of particular interest here is Rule 41(4), which 

provides that “any party to a settlement which has been 

reduced to writing and signed by the parties or their legal 

representatives but which has not been carried out, may 

apply for judgment in terms thereof on at least five days' 

notice to all interested parties.” This mechanism should help 

to reassure parties that their agreement is enforceable. 

While this development is to be welcomed and should go a 

long way to resolving some of the backlogs in the High Court, it 

must not be forgotten that the Companies Tribunal is also set 

up for mediation and was specifically established to 

adjudicate for specific matters relating to the Companies Act 

71 of 2008 ('the Companies Act') and to assist in the voluntary 

resolution of disputes. 

In terms of section 166 of the Companies Act, a person who 

would be entitled to make an 

application for relief or file a 

complaint in terms of a provision 

of the Companies Act at a Court 

or at CIPC can refer a matter to 

the Companies Tribunal for 

re s o l u t i o n  by  m e d i at i o n , 

conciliation or arbitration. 

The members of the Companies Tribunal are fully qualified 

and experienced in diverse areas such as economics, law, 

commerce, industry or public affairs. Upon receipt of a 

request for mediation, the Tribunal will appoint a qualified 

commercial mediator to mediate the dispute and provide a 

venue for the mediation free of charge. 

While mediation in terms of the Draft Rule 41A, in whatever 

form it is enacted, will undoubtedly be a step forward in terms 

of the use of Alternative Dispute Resolution in South Africa's 

overburdened court system, it is important that the dedicated 

mediation services provided by the Companies Tribunal are 

not forgotten, as they can provide a speedy and cost-effective 

way to resolve disputes that arise in terms of the Companies 

Act. 

* PJ Veldhuizen is a member of the Companies Tribunal based 

in Cape Town and he is also a Managing Director at Gillan & 

Veldhuizen Inc.

“Communications and disclosures made by  the 
part ies  during mediation are treated 
as confidential and are inadmissible in 
evidence if the matter does proceed to 
hearing or trial.”
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Key issues discussed at the ADR Seminar
- By Dumisani Mthalane

In South Africa there is still heavy reliance on court litigation 

by parties when it comes to commercial disputes. That is 

why the Companies Tribunal (the Tribunal) in partnership 

with the Mandela Institute hosted a seminar aimed at 

promoting a culture of resolving commercial disputes through 

alternative dispute resolution (ADR).  As a result, several key 

issues were discussed which enhanced the understanding of 

ADR in general and how can ADR be utilized to resolve disputes 

effectively and promote access to justice.

The seminar comprised of a highly esteemed panel from the 

academia, legal and business fraternity as well as government 

and took place on 26 February 2019 at Wits University. Hosting 

the seminar with the Mandela Institute befitted the theme since 

the Institute is named after Nelson Mandela, a global icon who 

stood for reconciliation and strived for alternative ways to 

resolve disputes.

The esteemed panel comprised of Wits University's Professor 

Tumai Murombo who was the programme director, Mr 

Macdonald Netshitenzhe who is the Chief Director for 

Consumer and Corporate Regulation Division at the dti, Ms 

Judith Katzew Lecturer at Wits School of Law, Mr Alan Mukoki 

CEO of the South African Chamber of Commerce and Industry, 

Mr Ebrahim Patelia from the Law Society of South Africa and a 

panel of three Tribunal members, Ms Khatija Tootla, Mrs 

Matshego Ramagaga and Mr PJ Veldhuizen.

Tribunal's Chairperson Dr Mohamed Alli Chicktay opened the 

seminar and stated that we are having this seminar as a means 

to change the way we think of conflicts and tribunals should be 

the first port of instance to resolve disputes before we drag each 

other to court. He encouraged delegates to think of other ways 

of resolving disputes. The Chairperson was followed by Mr 

Netshitenhze who delivered key note address from the policy 

perspective and indicated that he had discussions at the 

Department of Trade and Industry on why there was no clause in 

the Companies Act which states that people must not go straight 

to court with their dispute, but rather start at the Tribunal, 

where the Tribunal will help to talk about issues the parties have.

He added that he would like to see conflict resolution, mediation 

and arbitration being promoted at institutions of higher learning 

so that it becomes a culture when people want to resolve 

disputes. He said it will be difficult for students who have not 

been taught ADR when they enter the system because when a 

dispute matter arises they will be unable to resolve it since they 

were not trained in mediation and will instead start coming up 

with heads of argument. He pointed out that universities should, 

empower students with ADR and also encouraged the 

Chairperson to ensure the Tribunal is not clogged by processes 

that end up confusing the litigants.

Ms Judith Katzew presented an academic perspective on the use 

of ADR for commercial disputes where she highlighted 
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theoretical aspects of ADR and made examples of when ADR can 

and cannot be used. She proposed the concept of appropriate 

dispute resolution as opposed to alternative dispute resolution 

because the word 'alternative' somehow conveys something 

second class, she defined it as a consensual mechanism that 

allows parties in a dispute to avoid public court litigation. She 

stated that there are four types of mediation namely:

Ÿ  settlement where a mediator aims for a compromise   

 to suit both parties,

Ÿ  facilitative mediation where the mediator highlight 

 areas that parties may be willing to compromise,

Ÿ  therapeutic mediation which deals with underlying 

 causes of a dispute and

Ÿ  evaluative mediation where a mediator provides  

 parties with a realistic assessment of their 

 negotiation position

She believes that therapeutic and settlement model work best 

in South Africa because in both these models the concept is to 

compromise and settle but ultimately to maintain and restore 

the relationship between the parties. She also proposed that 

South Africa should benchmark with Nigeria's Lagos Multi-Door 

Courthouse system.

The Tribunal member panel discussed on whether has the 

Tribunal been able to carry out ADR mandate as contemplated in 

the Act, reflecting on the challenges, opportunities and lessons 

learnt. Public awareness was identified as one of the key 

measures that needs to be intensified because the Tribunal is 

not receiving a lot of ADR applications. Pushback from the 

Judiciary and the legal profession was also identified as a 

possible challenge due to the perception that mediation is a 

shortcut to a settlement and will take money away from lawyers. 

Tribunal member, Ms. Matshego Ramagaga disputed this saying 

that she doesn't believe that legal practitioners have not been 

promoting ADR because they fear that they will be out of 

business. She pointed out that whether there is a recession or 

when the economy is at its best, legal practitioners will always be 

needed. Their role during mediation is not to represent their 

clients but to advise them.

Good faith by parties was also encouraged for mediation to be 

successful and legal practitioners should persuade their clients 

to go for mediation. Training of judges and magistrates was also 

identified so that they advise parties to consider settling the 

dispute with the Tribunal. Legal practitioners were also 

encouraged to be advocates of ADR. It was advised that 

companies should build in a clause into every contract which 

provides that in the event of a dispute the first port of call must 

be the ADR.

Mr Alan Mukoki presented on how can the Tribunal's ADR 

mechanism be of benefit to business.  He stated that ADR should 

be quick, cheap and effective. But he challenged everyone to 

reflect on what is our purpose? what are the needs of business, 

small businesses and big businesses? And whether are we 

responding to those needs?

Mr Ebrahim Patelia presented on the role of the legal profession 

in promoting ADR. He concurred with the previous speakers on 

the concept of appropriate dispute resolution and stated that 

government needs to provide policy certainty for any legal 

system to take root. However, he warned against the 

privatisation of the judiciary by creating private structures that 

are mainly populated by people who do not want or trust 

transformation of the judiciary. He believes that if you are 

building your dispute resolution processes, you need to 

incorporate the lawyers because they play a role to support the 

structure and make the choices in terms of dispute resolution. It 

was agreed that lawyers need to create departments, mediation 

units in their practices, whether it is in a law firm or whether it is 

in the Bar Association. And it was emphasized that ADR training 

for law students should be part of the curriculum provided by 

academic institutions.

The seminar brought a number of issues that should be 

considered by the Tribunal when it comes to statutory reform 

and effectiveness. More seminars like these will be held with 

other academic institutions because academics play a crucial 

role in shaping opinion and moulding society in general. 

Academics can play an important role in how society looks and 

deals with disputes.
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Name Disputes Case Highlights 
- By Simukele Khoza

Ÿ  due to constant marketing and promoting of its trade marks it has developed a reputation and goodwill related to the use 

 thereof and the brand is well-known to the public at large; and

Ÿ  unauthorized use of these trademarks or confusingly or deceptively similar marks is damaging to the business of the 

 Applicant.

The Applicant had to show good cause why there has been a delay in bringing this application after becoming aware of the First 

Respondent's registration in terms of section 160(2)(b). The Tribunal found that the Applicant has not unreasonably delayed 

pursuing its objection to the First Respondent's company name; it had set out all the steps taken to protect and enforce its rights in 

its registered trademarks. Therefore, the Tribunal was satisfied that the Applicant had met the requirement as contemplated in 

section 160(2)(b). Furthermore, the Tribunal found that the Applicant had served the papers in accordance with the Act and the 

First Respondent has failed to answer within the required timeframe.

The Tribunal found that the First Respondent's company name does not satisfy the requirements of the Act. An administrative 

order was issued directing the First Respondent to choose a new name, and to file a notice of amendment to its Memorandum of 

Incorporation within 30 days of this administrative order. The First Respondent was ordered to pay the costs of this application.

Order: Granted

COMAIR LTD (Applicant) vs KULULA SOUTH AFRICA (PTY) LTD (First Respondent) and 

COMMISSIONER OF COMPANIES (Second Respondent)

The Applicant brought an application in terms of sections 11 and 160 of the 

Companies Act 71 of 2008 (the Act), read with Regulation 153 of the Act. The 

Applicant applied for: 

Ÿ  A default order and costs against the First respondent; and 

Ÿ  A directive to be issued to the Second Respondent to change the name of the  

Ÿ  First Respondent to its registration number, in the event that it does not comply with the  

 default order, as prayed for, within sixty (60) days of such default order granted.

The Applicant is the registered proprietor in South Africa of the well-known “KULULA” trademarks and marks incorporating 

“KULULA” which it has registered in various classes covering a wide range of goods and services. The details of the trademarks and 

marks are clearly set out in the Applicant's founding affidavit deposed by DEREK HENRY BORER, the company secretary and a 

director (alt) of the Applicant. Some of the Applicant's registered trademark rights predate the First Respondent's company 

registration by more than 17 years; as well it appears that the Applicant has made extensive and considerable use of its registered 

trademarks for many years.

The Applicant alleged that: 

Ÿ  since inception the KULULA brand has been a success and has been recognised as such earning several awards;
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ASCOR INDEPENDENT WEALTH MANAGERS CC (Applicant) vs ABSCOR (PTY) LTD (Respondent)

The Applicant is a close corporation duly incorporated in terms of the Close Corporations Act 69 of 1984 while the Respondent is a 

company incorporated in accordance with the company laws of South Africa. This was an application for a determination order as 

follows: 

Ÿ  that Respondent's name does not satisfy the requirements of section 11(2) of the Companies Act 71 of 2008 (“the Act”),  

 and

Ÿ  that Respondent be directed to choose a new name as provided for in terms of section 160 of the Act.

Wouter Fourie, the Applicant's member deposed the founding affidavit for the default application as authorised. The Applicant 

sent Form CTR142 notice via registered mail to Respondent on 17 January 2019; proof of which was attached to the application for 

default judgment. The Respondent failed to answer within the stipulated timeframe; the Applicant applied to the Tribunal for a 

default order on 20 February 2019. On perusal of the registered slip, the tribunal found that that the handwriting was not clearly 

legible, possibly leading to some confusion as to the address. There is no other proof that Respondent did indeed receive notice of 

the application. 

The Tribunal found that the merit of Applicant's case is moot in the face of non-service on the Respondent. Furthermore, the 

Tribunal was not satisfied that Applicant has exhausted all avenues to notify Respondent.  

Order: Refused

SOUTHERN SUN HOTEL INTERESTS (PTY) LTD (Applicant) vs BEVERLY HILLS REST (PTY) LTD (First Respondent) and COMMISSIONER 

OF COMPANIES (Second Respondent)

The Applicant objected to the First Respondent's name BEVERLY HILLS or part of the First Respondent's name stating that it does 

not satisfy the requirements of sections 11(2)(a)(iii) and 11(2)(b)(i) of the Act in respect of its registered trade mark “BEVERLY 

HILLS”. Furthermore, the Applicant operates a hotel business bearing that name.  

The Applicant filed an application for default order in terms of Regulation 153 of the Companies Regulations, 2011 since the First 

Respondent failed to answer within the period prescribed by Regulation 143. The Applicant submitted that the First Respondent 

could not be served, despite diligent attempts including by the sheriff. There are, apparently, problems with the registered office 

address of the First Respondent as recorded by the Second Respondent. The First Respondent's address appears to be non-

existent. However, there was service by way of affixing to the principal door at an address of a person appearing to the associated 

with the First Respondent.

The Tribunal found that the form of service effected on the First Respondent does not constitute proper and effective service. It is 

not recognised as one of the methods of delivery of documents prescribed for companies by Table CR3 of Annexure 3, which is in 

terms of regulation 7 of the Companies Regulations, 2011. It is the Tribunal's view that since it proved impossible to serve or give 

notice to the First Respondent using the prescribed methods, the Applicant should have applied for substituted service. Once 

substituted service has been authorised and complied with, an application objecting against the use of the First Respondent's 

name may be launched.

As per  reasons stated above, the application failed, the failure does not constitute a dismissal of the application of the merits. The 

Applicant may re-launch the application once service or notice requirements are met, if the Applicant is still so minded.

Order: Refused
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Donation of Computer Assets at Magudu Primary 
School

- By Simukele Khoza

O
n the 12th April 2019 the Tribunal embarked on a 

journey to donate desk top computers and laptops 

to a disadvantaged school in Bushbuckridge, 

Mpumalanga,  Magudu Primary School.  Various schools were 

approached with specific criteria that had to be met and 

Magudu Primary School was identified as one meeting the set 

criteria. Magudu Primary School caters for learners from 

grade R to grade 7 and is based in the rural community. 

During the ceremony, Mr Chawane, representing the Local 

Traditional Authority expressed gratitude and pleaded with 

the school to ensure the safety of the assets while 

Chairperson of the School Governing Body, Mr Patrick 

Mambane saw the donation as an opportunity for the 

learners to be on par with their peers in urban areas.  

The Tribunal was humbled by the reception and warmth with 

which the computers were received, the experience was just 

overwhelming and the Tribunal remains grateful that the 

assets were donated  to such school where they are needed 

most. The School Principal, Ms Joyce Mabaso really expressed 

her heartfelt appreciation and confirmed that the assets will 

be kept safe and learners will benefit from utilizing computers 

as they gear towards the 4th Industrial Revolution.  

The Tribunal believes that this will help learners gain 

knowledge about the use of computers at an early age which 

will help them develop advanced digital skills needed to thrive 

in a knowledge-based economy. 
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Act of goodwill: Tribunal Management and staff donating computer assets at Magudu Primary School in 
Bushbuckridge
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