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Dear Stakeholders
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The Companies Tribunal (Tribunal) welcomes you
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back in the New Year, 2019. The Tribunal is delighted
to continuously share with you progress made in the

02

Application for an extension of
time to convene the Annual
General Meeting (AGM)
- by Curtis Mbhalati

third quarter of 2018.
The Tribunal will be hosting an exciting seminar on
Alternative Dispute Resolution (ADR) in partnership
with the Mandela Institute at Wits University on the
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27th February 2019. The seminar is intended to
attract the Judiciary, Law Societies, Business
Formations, Academics and Members of the Public.
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The seminar is aimed at promoting a culture of resolving commercial disputes through the
Tribunal's ADR mechanism.
This Bulletin also features the following articles: Application for extension of time to convene
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New Appointment
-by Simukele Khoza

ADR Seminar Invitation
-by Dumisani Mthalane

the Annual General Meeting (AGM); Name Dispute Case Highlights; Education and
awareness in: Port St. Johns, Mbizana, Nkomazi , Rustenburg and New Appointment.
I would like to end by quoting an African proverb which says “Tomorrow belongs to the
people who prepare for it today”
We encourage our stakeholders to make suggestions and contributions, such inputs must be
sent to Messrs. Simukele Khoza and Dumisani Mthalane at the following email addresses:
SKhoza@companiestribunal.org.za and DMthalane@companiestribunal.org.za, visit us
online at www.companiestribunal.org.za, contact us on 012 394 3071 and send email to
Registry@companiestribunal.org.za
I hope to hear from you.
Editor: S Khoza, Manager: Research
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Application for an extension of time to convene
the Annual General Meeting (AGM)
- By Curtis Mbhalati

T

he Companies Tribunal (“the Tribunal”) is established

shareholders once in every calendar year, but no more than

in terms of section 193 of the Companies Act No 71 of

15 months after the date of the previous annual general

2008 (“the Act”). It has jurisdiction throughout the

meeting, or within an extended time allowed by the

Republic of South Africa. It is mandated to adjudicate

Companies Tribunal, on good cause shown.

applications made in terms of section 195 of the Act. The
Tribunal adjudicates, among others, applications for an

This section simply implies that if a Public Company is unable

extension of time to convene AGM in terms of section 61 (7) of

to convene the AGM within 15 months after the date of the

the Act. AGM means the meeting of a Public Company

previous annual general meeting they can make an

required by section 61 (7) of the Act and it is a mandatory

application to the Tribunal for extension of time to convene

yearly meeting of a company's shareholders, especially for

the AGM. The application must indicate the basis of such

holding elections and reporting on the year's events. A Public

application.

Company is defined as a profit company that it is not a StateOwned Company, a Private Company or a Personal Liability.

It is worth noting that failure by a Public Company to convene

Since the Act requires Public Companies to hold AGM, then

the AGM of its shareholders once in every calendar year, but

other companies such as private companies they can hold

no more than 15 months after the date of the previous annual

their AGM as directed by their Memorandum of Incorporation

general meeting is a contravention of section 61 (7) (b) of the

which state that the company is required to hold AGM and any

Act which a company can be held liable in terms of section 214

shareholders meetings.

of the Act to a fine or to imprisonment for a period not
exceeding 12 months or to both a fine and imprisonment if

This article will focus on the application for extension of time

the company did not apply for extension to the Tribunal

for Public Companies to convene the AGM in terms of section

before the expiry of the 15 months period.

61 (7) (b) of the Act. In terms of section 61 (7) (b) of the Act,
Public Companies are required to convene the AGM of its

AGM's are integral part of company's governance. The Act
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introduces flexibility regarding the manner and form of

the date of the decision.

shareholder meetings, and standards for the adoption of
ordinary and special resolutions. Shareholders with voting

The second case is South African Limited bearing case number

rights vote on current issues, such as appointments to the

CT007MAY2018 with registration number K2016/470219/06.

company's board of directors, executive compensation,

The Applicant is South African Limited and was incorporated

dividend payments and selection of auditors.

on 28 October 2016 and should have held its AGM on or
before 28 April 2018. On 17 May 2018 the Applicant applied to

The AGM is also important in that amongst others it deals

the Tribunal for extension of time to convene the AGM. The

with:

Tribunal found that the Applicant did not include satisfactory

(a) presentation of the directors' report, audited financial

evidence and/or information in its application and that the

statements for the immediately preceding financial year and

application was submitted late after the expiry of the 15

an audit committee report,

months period which is 17 May 2018 and the Applicant should

(b) election of directors, to the extent required by this Act or

have given reasons for late application and applied for

the company's Memorandum of Incorporation;

condonation. The Tribunal dismissed the application.

(c) appointment of:
(i) an auditor for the ensuing financial year;

The third case is Sakhile Initiative Limited (RF) bearing case

(ii) an audit committee; and

number CT003JAN2018. The Applicant Sakhile Limited, was

(d) any matters raised by shareholders, with or without

expected to convene its AGM by no later than 20 December

advance notice to the company.

2017 before the expiry of the 15 months after the date of its
previous AGM. The Applicant indicated that it could not hold

Over the last few years, the Tribunal has received a number of

AGM due to the delay in the finalisation of its annual financial

applications for extension of time to convene the AGM, as

statements as required in their Memorandum of

such only four (4) of these have been singled out for the

Incorporation. The Tribunal found that the Applicant had

purposes of this article. All these applications are Ex Parte

shown good cause as such the extension of time to convene

applications meaning that there is one party involved without

the AGM on or before 20 June 2018 was granted.

the Respondent/s.
The fourth case is Miranda Holdings Limited under case
The first case is Freedom Property Fund Limited with case

number CT009MAR2017 bearing registration number

number CT001FEB2017 bearing registration number

1998/001940/06. The Applicant (Miranda Holdings Limited),

2012/129186/06. The Applicant held its last AGM on 28

applied for extension of time to convene its AGM since it could

August 2015 and was supposed to hold its next AGM on 28

not hold its AGM within 15 months from the date of its

November 2016 however could not do so hence they applied

previous AGM. The Applicant advanced that their annual

to the Tribunal for extension of time to convene the AGM. The

financial statement was not ready for the presentation at the

reason advanced by the Applicant for not being in a position to

AGM and was close to implementing a turnaround strategy

hold the AGM was that there was ongoing investigations into

that would result in the recapitalization of the company. In its

irregular and potential fraudulent transactions in both the

decision the Tribunal granted the Applicant extension of time

2015 and 2016 reporting periods.

to hold the AGM by no later than 30 June 2017.

The Tribunal found that the Applicant had shown good cause

The Tribunal would like to encourage Public Companies to

as to why the AGM could not be held on the 28 November

apply for extension to hold AGM's as stipulated in section

2016 as such the Tribunal granted the extension of time for

61(7)(b) of the Act. Companies are urged to utilise the services

the Applicant to convene the AGM not later than 60 days from

of the Tribunal which are free of charge.
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Name Disputes Case Highlights
- By Simukele Khoza

GROWTHPOINT PROPERTIES LTD (Applicant) vs COMPANIES AND INTELLECTUAL PROPERTY
COMMISSION (CIPC) (First Respondent) and CENTRE POINT PROPERTY FUND (PTY) LTD
(Second Respondent)
The Applicant filed an application to the Tribunal in terms of section 160 of the Companies
Act 71 of 2008 (the Act). The Applicant applied to the First Respondent for reservation of the
name “Centralpoint Property Owners' Association'' with First Respondent on the 16th July 2018.
Then on 17 July 2018, the First Respondent refused the name “Centralpoint Property Owners' Association'' on
the basis that the proposed name is confusingly similar to the existing name “Centre Point Property Fund” (Second Respondent).
The Applicant sought an order that the decision of the First Respondent not to approve the proposed name “Centralpoint Property
Owners' Association” be set aside, and that the First Respondent be directed to reserve the proposed name. The Applicant served
both Respondents on time, neither of whom filed answering papers. On 6 December 2018 the Applicant applied for default order in
terms of Regulation 153. The Applicant's Company Secretary Roland Krabbenhoft and Applicant's Legal representative, Likonelo
Magagula deposed the affidavit in support of the default application; both were duly authorised.
Section 12(2) of the Act stipulates that, First Respondent must reserve the name as applied for by the Applicant unless:
(a) the applicant is prohibited in terms of section 11(2)(a) from using the name as applied for; or
(b) the name as applied for is already reserved in terms of this section.
It is the Tribunal's view that the name “Centralpoint Property Owners' Association” is not the same as the Second Respondent's
name as it appears in the register, CIPC must reserve the name. In terms of section 12(3) of the Act, First Respondent can refuse only
once it has reserved the name “Centralpoint Property Owners' Association”, if it has reasonable grounds for considering that the
name may be inconsistent with the requirement of section 11(2)(b) or (c).
First Respondent through a written notice, requested the Applicant to serve a copy of the application and the name reservation on
any particular person or class of persons' named in the notice, on the grounds that the person/s may have an interest in the use of
the name that has been reserved for the Applicant. Any person to whom a notice is required to be given may apply to the Tribunal
for a determination and order in terms of Section 160(3) of the Act. The person or entity cited in the notice will then have three
months within which to file a name dispute with this Tribunal, on the grounds that the approved name is confusingly similar to its
already registered name.
The Tribunal found that the First Respondent erred in refusing the reservation of the name “Centralpoint Property Owners'
Association”. The application for an order to set aside First Respondent's decision is granted in that First Respondent is obliged to
reserve the name “Centralpoint Property Owners' Association" in favour of the Applicant. Furthermore, the First Respondent was
directed to furnish Applicant with a notice of reservation within fifteen business days from the date of this order.
Order: Granted
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SIBUSISO GIFT MAHLANGU (Applicant) vs COMPANIES AND INTELLECTUAL PROPERTY COMMISSION (CIPC) (Respondent)
The Applicant brought an application in terms of section 160, read with Regulations 142 and 153 Companies Act 71 of 2008 (the
Act). On 28 August 2018 the Applicant applied to CIPC for the reservation of a company name, including the following: THE
PRACTITIONER; PRACTITIONER; THEPRACTITIONER; and PRACTITIONERS
On 30 August 2018 the Respondent advised the Applicant through a Notice that the names applied for were all declined on the
basis that a “confusingly similar name exists”. Then the Applicant applied to the Tribunal for an order setting aside the Notice and
further for an Order directing the Respondent to reserve the name as applied for. In accordance with the Act and its Regulations,
the Applicant served a copy of this application on the Respondent. The Respondent failed to respond within the prescribed 20 days
period.
Based on the facts presented above, the Tribunal set aside the Respondent's decision to refuse to reserve the name “The
Practitioner” and the Respondent is ordered to reserve the name as applied for. Furthermore, the Tribunal advised that the
Respondent may, if it so chooses to do so, require the Applicant to serve a copy of the name reservation on any person that the
Respondent has identified who may have a potential interest in this name reservation upon the basis that the Respondent has
reasonable grounds for considering that the name be inconsistent with the requirements of section 11(2)(b) or (c).
Order: Granted.
MARINE & GENERAL (PTY) LTD (First Applicant) and MARINE & GENERAL ENGINEERING (PTY) LTD (Second Respondent) vs R.A.
GOVENDER CC (Respondent)
The Applicants brought an application to the Tribunal in terms of section 160, read with section 14(2) of the Companies Act 71 of
2008 (the Act). The Applicants sought an order that the First Respondent be ordered to change its name because it does not comply
with section 11(2) of the Act. On 23 August 2018, the Applicants applied to the Tribunal for relief on the grounds that Respondent
was using the names M&G and M&G Eng., in which names Applicants were registered as companies.
The First Applicant is registered in terms of the company laws of South Africa, having its registered address at 61 Eton Way,
Silvertree Estate, Westlake, Cape Town while the Second Applicant is also registered in accordance with the company laws of South
Africa having its registered address at The Pavilion, Cnr. Dock and Portswood Roads, V&A Waterfront, Cape Town. The Respondent
is a close corporation duly incorporated in terms of the Close Corporations Act 69 of 1984 having its registered address at 50 Dudley
Street, Jacobs, Durban, KwaZulu-Natal. Upon discovering that Applicants had registered companies M&G and M&G Eng.,
Respondent registered a private company RA Govender CC Marine and General Engineering with registration number
2018/229471/07.
The Applicants' Founding Affidavit was deposed to by Deveraux Alain de Cerff, Managing and sole Director of the Applicants while
Respondent's Answering Affidavit was deposed by Ragunathan Arunaselen Govender, member of the Respondent and duly
authorised to do so. Submissions were made on behalf of the parties by their legal representatives: Adv. Ploos van Amstel for the
Applicants and Mr Nepaul for the Respondent.
The Respondent indicated in the answering affidavit that it has been trading under the name and style of M&G Eng. for over two
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decades, and furnished voluminous supporting documentary evidence to this effect. The Respondent raise two points in limine,
i.e.:
Ÿ

Disputed the Tribunal's jurisdiction to grant Applicants' relief in terms of Section 160 of the Act as it is a close corporation
and not a company as defined in Section 1 of the Act; and

Ÿ

The Respondent had an interest in the M&G and M&G Eng. names, and was therefore entitled to persist with the relief
sought against the Applicants.

The Applicants did not oppose the first point in limine but argued that this effectively rendered the application null. In terms of the
second point raised above, the Applicants presented two arguments, namely:
Ÿ

Although Respondent is an interested person, it needed to bring a separate application for relief in terms of S160 of the Act
against the Applicants; and

Ÿ

Respondent did not apply for condonation as this was not done within 3 months of it becoming aware of Applicants'
registration of the M&G and M&G Eng. company names.

The Tribunal upheld the Respondent's first in limine point that the Tribunal did not have jurisdiction to grant the Applicants relief in
terms of section 160 of the Companies Act, against a close corporation. The Tribunal wrote to the parties' legal representatives on
23 November 2018 drawing their attention to S158(1)(b)(i) of the Act (bound by the provisions of the Act). In accordance with
Companies Regulation 154(b)2, the Tribunal notified the parties that in terms of Rule 42(1)(b)3 of the Uniform Rules of Court of its
intention of varying the ruling and asked them to send any submissions they may have in this regard to the Tribunal on or before 30
November 2018. None were forthcoming.
In terms of the second point in limine, the Respondent failed to explain why it did not timely initiate an application for relief in terms
of section 160 of the Act. The Applicants submitted that Respondent did not show good cause why its counterclaim should be
considered. The Applicants conceded that Respondent is an interested person, and do not dispute that Respondent has been using
the M&G Eng. name for many years as part of a well-established enterprise. In light of this, and given the merits of Respondent's
counterclaim, the Tribunal was satisfied that Respondent's second preliminary issue should be upheld.
It is the Tribunal's view that the Respondent has shown that Applicants' names contravene Section 11(2) of the Act: its name is the
same and falsely implies, or could reasonably mislead a person to believe incorrectly, that the Respondent is part of, or associated
with the Applicant. Hence Respondent is entitled to an order as claimed in terms of Section 160 of the Act. The Tribunal cannot
order the CIPC to “revoke” the names of the Applicants, as the CIPC was not joined as a party.
The Applicants were directed to change their names to ones that do not consist of or incorporate the words “Marine and General”
or “Marine and General Engineering”. The Applicants were ordered to file notice of amendment of their Memoranda of
Incorporation within 60 days of receipt of this order; failing which the Registrar of CIPC is directed to change Applicants' names to
their respective registration numbers without their consent in terms of Sections 160(3) and 14(2) of the Act. The Tribunal Recording
Officer served this order on the parties and the CIPC. Costs were awarded on an attorney and client scale against the Applicants
jointly and severally, the one paying the other to be absolved.
Order: Dismissed
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Education and Awareness Campaigns
- By Dumisani Mthalane

The Tribunal participated at the education and awareness

In Mpumalanga province a workshop was held at

campaigns organised by the dti's Consumer and Corporate

KwaMhlutshwa Library in Malelane on 7 December 2018 in

Regulation Division (CCRD) in Eastern Cape, Mpumalanga and

partnership with Nkomazi Local Municipality, while in North

North-West provinces. The key objective of the campaigns

West it was held at Rustenburg Local Municipality's Ben

was to educate communities on the positive impact of

Marais Hall on 13 December 2018. The Tribunal's

legislation administered by the dti to ensure that they are

participation in these two areas was informed by its

proficient about their rights and responsibilities.

commitment to reach out to the business fraternity in
Ehlanzeni and Bojanala Platinum Districts. The Tribunal's

In Eastern Cape a workshop was held in partnership with the

presentation was about its services and the procedure that

Port St. Johns Local Municipality at a packed Tombo

should be followed in accessing those services. Information

Community Hall on 21 November 2018. It was followed by

brochures were also distributed to attendees who were

another workshop at the Mbizana Local Municipality's

members of the community some of whom own various

multipurpose centre on 23 November 2018. The Tribunal

businesses.

participated because it committed to have an engagement
with stakeholders of OR Tambo District Municipality where

Other entities who participated were, the National Consumer

these municipalities fall under. Mbizana Mayor Councillor TD

Commission, the National Credit Regulator, National

Mafumbatha who graced the occasion, expressed

Gambling Board, the National Lotteries Commission and the

appreciation to the dti and its agencies for hosting such an

Companies and Intellectual Property Commission. Members

event aimed at empowering members of the local

of the community were educated about the key principles

municipality. She urged local business people to seize the

emanating from the legislation focussing on: Liquor, National

opportunity to engage and identify opportunities that can be

Gambling, Lotteries Amendment, National Credit, Consumer

beneficial to the community.

Protection, Copyright, Performers Protection and Companies
Acts. Communities were
afforded an opportunity to
ask questions which ranged
from company registration
process, consumer rights
and business funding.
Since these events took
place during the festive
season, Ms Clementine
Makaepea who is the
Director of Liquor Law and
Policy at the dti urged liquor
traders in Malelane to

Question and answer session at Port St. Johns Education and Awareness
Campaign
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framework imposed by the licensing authority or face the full

utilisation of ADR mechanism of resolving company disputes

might of the law. She encouraged traders to act responsibly

as it saves costs and preserves relations unlike court litigation.

and in line with the prescription of their business licences to

This benefit small businesses because they might not have big

try and eradicate the scourge of alcohol abuse particularly

financial resources and well-established business networks.

around youth. These include the non-selling of alcohol to

The Tribunal also highlighted the importance of protection of

underage children and pregnant women.

company names as Name Disputes constitutes the highest
number of application filed at the Tribunal.

Throughout these campaigns the Tribunal encouraged the

New Appointment
- By Simukele Khoza

The Tribunal would like to congratulate Mr Selby Magwasha

position is a huge position to fill, he's ready, willing and able to

(pictured below) on his appointment as Manager Registry; he

advance the Tribunal's mandate.

joined the Tribunal in December 2018. He was appointed
Deputy-Director in the National Department of Labour based

Resignations

in Polokwane in December 2017 where he was responsible for

The Tribunal would like to extend

Corporate Services.

words of appreciation to Ms.
Tebogo Mputle (pictured right) for

In 2015 Mr Magwasha was appointed as the Deputy-Registrar

serving as the Registrar of the

of the Companies Tribunal where he distinguished himself as

Tribunal for the last five years. She

a committed employee. He has also worked for the

served the Tribunal with distinction

Independent Electoral Commission and Government

and high level of professionalism.

Communications and Information Systems.

Her last day at the Tribunal was the
31 October 2018. We wish her well

Currently he is studying towards Masters of Public

in her professional and career

Administration with UNISA. He has completed B-Tech Degree

development.

in Public Management with UNISA and National Diploma in
Public Management with Tshwane University of Technology.
Furthermore, he completed a Programme in law at UNISA in
2017 as well as certificates in
Strategic Management and Public
Management.
In appreciation of his appointment,
Mr Magwasha stated that “in life we
need to prepare ourselves for
opportunities so that when they

Tel : (012) 394 3071
Physical address
the dti Campus Block E - 3rd Floor
77 Meintjies Street
Sunnyside
Pretoria
0002
Website
www.companiestribunal.org.za

come we are ready by acquiring
necessary skills and knowledge”. He
further stated that Manager Registry

Email
Registry@companiestribunal.org.za

design and layout: Dumisani Mthalane
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Invita on
Seminar on Alterna ve Dispute Resolu on
The Companies Tribunal (the Tribunal) in partnership with the Mandela Ins tute will host a seminar aimed at
promo ng a culture of resolving commercial disputes through Alterna ve Dispute Resolu on (ADR).
The use of ADR that is media on, concilia on and arbitra on is gaining momentum world- wide in the resolu on
of disputes especially within the business environment. This momentum is due to the fact that the business
fraternity want to avoid long delays and costs associated with li ga on. Since its incep on the Tribunal has at no
cost provided media on for disputes rela ng to company law, where par es chose ADR instead of li ga on. The
resolu on of such disputes has preserved business rela onships and assisted par es to reach mutually beneﬁcial
resolu on of disputes and co-opera on.
The seminar is therefore aimed at making stakeholders and members of the public aware of the Tribunal's ADR
mechanism of resolving company disputes. It will also provide advice on how to best protect commercial interests
by including ADR clauses in commercial contracts.
The seminar is intended to a ract law prac
The seminar will take place as follows:
DATE
TIME
VENUE

:
:
:

oners, the business fraternity, academics and the legal fraternity.

Wednesday, 27 February 2019
08:30 for 09:00 to 15:00
Mandela Ins tute (Wits University)

RSVP by 15 February 2019 to Ms Charmaine Galloway via telephone: 012-394 5553 or e-mail:
communica ons@companiestribunal.org.za

