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IN THE COMPANIES TRIBUNAL OF THE REPUBLIC OF SOUTH AFRICA 

CASE NO: ct001aug2018 

In the matter between:   

DION REUBEN MULDER         Applicant 

and 

MARIE CHRISTINA DOMINIQUE CAROSIN     Respondent 

THUNDER AND RUST CRAFT BRAND EMPORIUM (PTY) LTD       Company 

Registration Number: 2017/176782/07 

______________________________________________________________________ 

Issue(s) for determination: This is an application for an order that Marie Christina 

Dominique Carosin be removed as Director of the Company, being Thunder and Rust Craft 

Brand Emporium (Pty) Ltd and further that the Companies and Intellectual Property 

Commission is instructed to record such removal. 

Coram: Lindelani Daniel Sikhitha 

Decision handed down on 03 December 2018 

DECISION (Reasons and Order) 

______________________________________________________________________ 
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INTRODUCTION 

[1] The Applicant in this matter is Dion Reuben Mulder who is an adult male South 

Africa businessman with Identity Number: 740725 5031 08 0 and currently 

residing at 698 Montecello Country Estate, 81 Tambotie Street, Midrand, 

Gauteng Province, Republic of South Africa, 1682. 

[2] The Respondent in this matter is Marie Christian Dominique Carosin who is an 

adult male South African businessman with Identity Number: 670511 5628 18 0 

and currently residing at 21 Riverglades Estates, 67 Juweel Street, Jukskei Park, 

Johannesburg, Gauteng Province, Republic of South Africa. 

[3] The dispute between the parties in this matter relates to the conduct of the 

Respondent which is in violation of his fiduciary duty to exercise his powers for 

the proper purpose, that is, not to act for an improper or collateral purpose, to act 

bona fide in the interests of the Company, being Thunder and Rust Craft Brand 

Emporium (Pty) Ltd.  The Company is a private company duly registered as such 

in terms of the applicable laws of the Republic of South Africa with registration 

number: 2017/176782/07. 

[4] This is an application in terms of section 71(8) of the Companies Act, 2008 (Act 

No. 71 of 2008) (“the Act”).  The Applicant in this matter is a co-director of the 

Company as is evidenced by a copy of the Registration Certificate which appears 

at pages 51 to 52 of the indexed and paginated Bundle of Documents.  I therefore 

accept these document to be a valid document which serves as true and correct 

record of the current registered directors of the Company. 
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BACKGROUND FACTS 

[5] On or about the 24th day of April 2017, the Applicant and Respondent jointly 

incorporated the Company for purposes of jointly pursuing business opportunities 

in the craft brand liquor market by acquiring the intellectual capital of a Mauritius 

based company, being SAS t/a Fox Rock Beverages.  The Applicant and 

Respondent each subscribed to 50% of the issued share capital of the Company. 

[6] On or about May 2017, the Respondent informed the Applicant that he had 

amended the shareholding in the Company without the knowledge or consent of 

the Applicant and without the required notice to the shareholders of the Company.  

The Respondent reduced the Applicant’s shareholding in the Company to 0.5% of 

the issued share capital and increased his shareholding in the Company to 99.5% 

of the issued share capital.  Applicant alleges that he did object to the unlawful and 

unilateral conduct of the Respondent. 

[7] After the Applicant’s objection to the amendments of the shareholding in the 

Company, the Respondent informed the Applicant that he had removed the 

Applicant’s entire shareholding in the Company and allocated 100% of the issued 

share capital to himself.  Applicant alleges that such conduct was never sanctioned 

by a meeting of the shareholders of the Company.  The Applicant submits that the 

Respondent’s conduct is entirely without basis in fact or law. 

[8] The Respondent proceeded to usurp the intellectual capital of SAS t/a Fox Rock 

Beverages without any due compensation therefor and without its knowledge or 

consent and he claimed that such intellectual capital is now an asset of his 

business.   It is alleged that SAS t/a Fox Rock Beverages has disputed such claim 
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and is presently engaged in litigation to protect its rights as holder and owner of 

the intellectual capital of the concept.  The Applicant submits that the action of the 

Respondent as a director of the Company is in direct violation of his fiduciary duties 

as director in that he has acted ultra vires and beyond his capacity as director to 

the financial detriment of the Company as a whole.  It is submitted by the Applicant 

that such conduct is in violation of section 76(2)(a)(ii)1 and section 76(3)(b)2 of the 

Act. 

[9] In addition, the Applicant submits that the conduct of the Respondent is in violation 

of his fiduciary duty to exercise his powers for the proper purpose, that is, not to 

act for an improper or collateral purpose, to act bona fide in the interests of the 

Company and in a way, he conceives to be for the benefit of the Company.  The 

Applicant therefore submits that the Respondent’s conduct is prohibited in terms 

of section 76(3)(a) 3 of the Act. 

[10] It is alleged that the Respondent currently treats the Company as his sole asset 

and his actions in relation to the management of the Company are solely for his 

own benefit and not for the benefit of the shareholders or fellow directors of the 

                                                           
1  The relevant provisions of section 76(2)(a)(ii) of the Act read as follows: 

“(2) A director of a company must— 
(a) not use the position of director, or any information obtained while acting in the capacity of 

a director— 

(i) . . . 

(ii) to knowingly cause harm to the company or a subsidiary of the company. . . .” 
2  The relevant provisions of section 76(3)(b) of the Act read as follows: 

“(3) Subject to subsections (4) and (5), a director of a company, when acting in that capacity, 
must exercise the powers and perform the functions of director— 
(a) . . . 

(b) in the best interests of the company. . . .” 
3  The relevant provisions of section 76(3)(a) of the Act read as follows: 

“(3) Subject to subsections (4) and (5), a director of a company, when acting in that capacity, must 
exercise the powers and perform the functions of director— 
(a)  in good faith and for a proper purpose. . . .” 
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Company.  It is therefore submitted by the Applicant that the conduct of the 

Respondent is prohibited in terms of section 76(2)(a)(i)4 and section 76(2)(a(ii) of 

the Act. 

[11] It is further alleged that the Respondent has further caused to have illegal products 

produced by the Company and in the name of the Company.  The Respondent 

proceeded to market and sell such products in the name of the Company and to 

use his own personal bank account to receive and disburse business funds.  It is 

submitted by the Applicant that the Respondent’s conduct is in gross violation of 

section 76(2)(a)(i), section 76(2)(a)(ii), section 76(3)(b), section 76(4)(a)(iii), 

section 76(4)(ii)(aa), section 76(4)(ii)(bb)5 and section 75(5)6 of the Act. 

                                                           
4  The relevant provisions of section 76(2)(a)(i) of the Act read as follows: 

“(2) A director of a company must— 
(a) not use the position of director, or any information obtained while acting in the capacity of 

a director- 
(i) to gain an advantage for the director, or for another person other than the company 

or a wholly-owned subsidiary of the company. . . .” 
5  The relevant provisions of section 76(4) read as follows: 

(4)  In respect of any particular matter arising in the exercise of the powers or the performance of 

the functions of director, a particular director of a company— 
(a) will have satisfied the obligations of subsection (3) (b) and (c) if— 

(i) the director has taken reasonably diligent steps to become informed about the matter; 
(ii) either— 

(aa) the director had no material personal financial interest in the subject matter of 
the decision, and had no reasonable basis to know that any related person had a 
personal financial interest in the matter; or 

(bb) the director complied with the requirements of section 75 with respect to any 
interest contemplated in subparagraph (aa); and 

(ii) the director made a decision, or supported the decision of a committee or the board, 
with regard to that matter, and the director had a rational basis for believing, and 
did believe, that the decision was in the best interests of the company; and 

(b) is entitled to rely on— 
(i) the performance by any of the persons— 

(aa) referred to in subsection (5); or 
(bb) to whom the board may reasonably have delegated, formally or informally by course 

of conduct, the authority or duty to perform one or more of the board’s functions that 
are delegable under applicable law; and 

(ii) any information, opinions, recommendations, reports or statements, including financial 
statements and other financial data, prepared or presented by any of the persons specified 
in subsection (5).” 

6 The relevant provisions of section 75(5) of the Act read as follows: 
“(5) If the board of a company has made a decision in a manner that contravened this Act, as 

contemplated in subsection (3) (e)— 
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AND COMPLIANCE WITH PROCEDURAL MATTERS 

[12] In terms of regulation 142(1) of the Companies Regulations, 2011 (“the 

Regulations”), a person may apply to the Companies Tribunal for an order in 

respect of any matter contemplated by the Act or the Regulations by completing 

and filing with the Companies Tribunal’s recording officer: 

12.1 an Application in Form CTR 142; and 

12.2 a supporting affidavit setting out the facts on which the application is 

based.   

[13] The current Application together with the Affidavit (“the Supporting Affidavit”) 

deposed to by the Applicant was filed with the Companies Tribunal on the 08th 

day of August 2018.  A copy of the stamped Form CTR 142 – Application for 

Relief appears at page 8 of the indexed and paginated Bundle of Documents. 

[14] In terms of regulation 142(2) of the Regulations, the Applicant is required to serve 

a copy of the Application and supporting affidavit on each respondent cited in the 

Application, within 5 business days after filing it with the Companies Tribunal. 

[15] It appears from the papers placed before the Companies Tribunal that the current 

Application was served upon the Respondent on the 13th day of August 2018 at 

12:05 at the Security Gate of 21 Riverglades Estates, 67 Juweel Street, Jukskei 

                                                           
(a) the company, or any director who has been or may be held liable in terms of subsection (3)(e), 

may apply to a court for an order setting aside the decision of the board; and 
(b) the court may make— 

(i) an order setting aside the decision in whole or in part, absolutely or conditionally; and 
(ii) any further order that is just and equitable in the circumstances, including an order— 

(aa) to rectify the decision, reverse any transaction, or restore any consideration paid or 
benefit received by any person in terms of the decision of the board; and 

(bb) requiring the company to indemnify any director who has been or may be held 
liable in terms of this section, including indemnification for the costs of the 
proceedings under this subsection.” 
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Park, Johannesburg, Gauteng Province.  The Respondent refused to sign to 

acknowledge receiving the papers.  See annexure “POC1” which appears at page 

7 of the indexed and paginated Bundle of Documents. 

[16] I am therefore satisfied that the application in this matter was properly served 

upon the Respondent in the manner that had been fully outlined in annexure 

“POC1”.  Consequently I am satisfied that the current Application is in substantial 

compliance with regulation 142 of the Regulations. 

[17] In terms of regulation 143(1) of the Regulations, a respondent who wishes to 

oppose the complaint or application must serve a copy of its answer on the 

initiating party and file the answer with proof of service thereof with the 

Companies Tribunal within twenty (20) business days after being served with a 

complaint referral, or an application, that has been filed with the Companies 

Tribunal.7 

[18] It follows therefore that the Respondent was required to serve a copy of his 

answer on the Applicant and file his answer with proof of service on thereof with 

the Companies Tribunal within twenty (20) business days in terms of regulation 

143(1) of the Regulations. 

[19] Upon proper calculation of the time frames in terms of regulation 143(1) of the 

Regulations the Respondent was required and had failed to serve on the 

Applicant and to file with the Companies Tribunal a copy of his answer to the 

                                                           
7  Regulation 143(1) of the Regulations reads as follows: 

“Within 20 business days after being served with a Complaint Referral, or an application, that has 
been filed with the Tribunal, a respondent who wishes to oppose the complaint or application must–
–  
(a) serve a copy of an Answer on the initiating party; and  
(b) file the Answer with proof of service.” 
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current Application together with proof of service thereof on or before the 10th day 

of September 2018.  As at the date of the filing of the Application for the Default 

Order in this matter, the Respondent has still not served on the Applicant and 

filed with the Companies Tribunal a copy of his answer together with proof of 

service thereof as prescribed by regulation 143(1) of the Regulations. 

 [20] As a result of the Respondent’s failure to serve on the Applicant and file with the 

Companies Tribunal a copy of his answer together with proof of service thereof 

with the Companies Tribunal, the Applicant was entitled to file the Application for 

Default Order with the Companies Tribunal in terms of regulation 153(1) of the 

Regulations.   

[21] The Companies Tribunal is therefore enjoined to consider the Application for 

Default Order in line with the provisions of regulation 153(2) of the Regulations.  

It is important that I should make reference to the provisions of regulation 153(1) 

and (2) of the Regulations which read as follows: 

“(1) If a person served with an initiating document has not filed a response 

within the prescribed period, the initiating party may apply to have the 

order, as applied for, issued against that person by the Tribunal. 

(2) On an application in terms of sub-regulation (1), the Tribunal may make 

an appropriate order–  

(a) after it has heard any required evidence concerning the motion; 

and  

(b) if it is satisfied that the notice or application was adequately 

served.” 

[22] The Applicant did indeed proceed to file its Application for Default Order (Form 

CTR 145) in terms of regulation 153(1) of the Regulations on the 04th day of 
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October 2018.  I am therefore enjoined to consider the aforesaid Application and 

to make an appropriate determination in terms of the Act. 

[23] In terms of the Affidavit in support of the Application for Default Order deposed to 

by the Applicant dated 19 September 2018, the Applicant makes the following 

allegations which are considered to be relevant to the current Application: 

23.1 A copy of the Application was served upon the Respondent on the 13th 

day of August 2018; 

23.2 As at the date of filing Application for Default Order, there has been no 

response (answer) forthcoming from the Respondent in opposition to the 

Application to the Companies Tribunal; 

23.3 The 20 business days period prescribed in the Regulations has expired 

without receiving any response (answer) from the Respondent in 

opposition to the Application; and 

23.4 It is therefore in this context that the Applicant is applying for a default 

order in terms of regulation 153(1) of the Regulations. 

[24] Upon careful consideration of the Application for Default Order that had been 

placed before me, I am satisfied that the Application was adequately served on 

the Respondent.  I am further satisfied that the Application for Default Order had 

been filed with the Companies Tribunal in compliance with the provisions of 

regulation 153(1) of the Regulations.  I am therefore bound to consider the current 

Application for Default Order. 
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APPLICABLE LAW 

[25] The jurisdiction of the Companies Tribunal to deal with the current Application is 

to be found through conducting a thorough examination of the papers placed 

before me in this matter.  Such a process also requires me to examine the 

applicable provisions of the Act. 

[26] Section 70(1) of the Act makes provisions with regard to vacancies on the board 

of a company.  The relevant provisions of section 70(1) read as follows: 

“(1) Subject to subsection (2), a person ceases to be a director, and a 

vacancy arises on the board of a company- 

(a) when the person’s term of office as director expires, in the 

case of a company whose Memorandum of Incorporation 

provides for fixed terms, as contemplated in section 68(1); or 

(b) in any case, if the person- 

(i) resigns or dies; 

(ii) in the case of an ex officio director, ceases to hold the 

office, title, designation or similar status that entitled 

the person to be an ex officio director; 

(iii) becomes incapacitated to the extent that the person 

is unable to perform the functions of a director, and is 

unlikely to regain that capacity within a reasonable 

time, subject to section 71(3); 

(iv) is declared delinquent by a court, or placed on 

probation under conditions that are inconsistent with 
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continuing to be a director of the company, in terms of 

section 162; 

(v) becomes ineligible or disqualified in terms of section 

69, subject to section 71(3); or 

(vi) is removed:- 

(aa) by resolution of the shareholders in terms 

of section 71(1); 

(bb) by resolution of the board in terms of 

section 71(3); or 

(cc) by order of the court in terms of section 

71(5) or (6). [Own emphasis added.] 

[27] Section 70(1)(b)(vi) clearly provides for removal of a person as a director of a 

company under the following circumstances: 

27.1 By resolution of the shareholders of a company in terms of section 71(1) 

of the Act; 

27.2 By resolution of the board of a company in terms of section 71(3) of the 

Act; or 

27.3 By order of the court in terms of section 71(5) or (6) of the Act. 

[28] I did consider the provisions of section 71 of the Act as I consider them to be 

relevant for purposes of my determination of the current Application.  This section 

deals with the removal of directors of companies under various circumstances 

and the relevant provisions of section 71 read as follows:  
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“(1) Despite anything to the contrary in a company’s Memorandum of 

Incorporation or rules, or any agreement between a company 

and a director, or between any shareholders and a director, a 

director may be removed by an ordinary resolution adopted at a 

shareholders meeting by the persons entitled to exercise voting 

rights in an election of that director, subject to subsection (2). 

(2) Before the shareholders of a company may consider a resolution 

contemplated in subsection (1)—  

(a) the director concerned must be given notice of the 

meeting and the resolution, at least equivalent to that 

which a shareholder is entitled to receive, irrespective of 

whether or not the director is a shareholder of the 

company; and  

(b) the director must be afforded a reasonable opportunity to 

make a presentation, in person or through a 

representative, to the meeting, before the resolution is 

put to a vote.  

(3) If a company has more than two directors, and a shareholder 

or director has alleged that a director of the company—  

(a) has become—  

(i) ineligible or disqualified in terms of section 

69, other than on the grounds contemplated 

in section 69 (8) (a); or  
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(ii) incapacitated to the extent that the director is 

unable to perform the functions of a director, 

and is unlikely to regain that capacity within 

a reasonable time; or  

(b) has neglected, or been derelict in the performance 

of, the functions of director,  

the board, other than the director concerned, must 

determine the matter by resolution, and may remove a 

director whom it has determined to be ineligible or 

disqualified, incapacitated, or negligent or derelict, as the 

case may be. 

(4) Before the board of a company may consider a resolution 

contemplated in subsection (3), the director concerned must 

be given—  

(a) notice of the meeting, including a copy of the 

proposed resolution and a statement setting out 

reasons for the resolution, with sufficient specificity 

to reasonably permit the director to prepare and 

present a response; and 

(b) a reasonable opportunity to make a presentation, in 

person or through a representative, to the meeting 

before the resolution is put to a vote. 
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(5) If, in terms of subsection (3), the board of a company has 

determined that a director is ineligible or disqualified, 

incapacitated, or has been negligent or derelict, as the case 

may be, the director concerned, or a person who appointed 

that director as contemplated in section 66(4)(a)(i), if 

applicable, may apply within 20 business days to a court to 

review the determination of the board. 

(6) If, in terms of subsection (3), the board of a company has 

determined that a director is not ineligible or disqualified, 

incapacitated, or has not been negligent or derelict, as the 

case may be—  

(a) any director who voted otherwise on the resolution, 

or any holder of voting rights entitled to be exercised 

in the election of that director, may apply to a court 

to review the determination of the board; and 

(b) the court, on application in terms of paragraph (a), 

may—  

(i) confirm the determination of the board; or  

(ii) remove the director from office, if the court is 

satisfied that the director is ineligible or 

disqualified, incapacitated, or has been 

negligent or derelict. 

(7) ... 
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(8) If a company has fewer than three directors—  

(a) subsection (3) does not apply to the company; 

(b) in any circumstances contemplated in subsection 

(3), any director or shareholder of the company may 

apply to the Companies Tribunal, to make a 

determination contemplated in that subsection; and 

(c) subsections (4), (5) and (6), each read with the 

changes required by the context, apply to the 

determination of the matter by the Companies 

Tribunal….” [Own emphasis added.] 

[29] It is clear that section 71(1) and (2) of the Act deals with the removal of a director 

of a company by the shareholders of a company at a shareholders’ meeting.  The 

removal of a director in terms of section 71(1) should be done by means of 

ordinary resolution taken by shareholders of a company at a shareholders’ 

meeting.  The resolution for the removal of a director must only be taken after a 

proper notice had been given to the director to be removed and having been 

afforded a reasonable opportunity to make representation in line with the 

procedure outlined in section 71(2) of the Act. 

[30] It is also clear that section 71(3) and (4) of the Act deals with the removal of a 

director of a company by resolution of the board of directors.  The director to be 

removed is not allowed to participate during deliberations of board and the voting 

for his removal.  The removal in terms of section 71(3) should be done by means 
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of a resolution of the board of a company taken at the board meeting and in line 

with the procedure outlined in section 71(4) of the Act. 

[31] It is further clear that section 71(5) and (6) of the Act deals with the institution of 

review proceedings against the determination of the board of a company before 

a court of law.  Clearly the Companies Tribunal does not have any jurisdiction to 

entertain any review proceedings contemplated in section 71(5) and (6) of the 

Act. 

[32] In the event that a company has fewer than three directors, section 71(8) of the 

Act kicks in and for obvious reasons subsection (3) does not apply to such a 

company.  In the event that any of the circumstances contemplated in section 

71(3) of the Act occur, any director or shareholder of the company may bring an 

application to the Companies Tribunal, to make a determination contemplated in 

subsection (3). 

[33] Section (71)(4), (5) and (6), each read with the changes required by the context 

do apply to the determination of the application by the Companies Tribunal.  Since 

the Company has only two directors, then the application for removal of any 

director of the Company must be done in terms of section 71(8) of the Act.  The 

Companies Tribunal must proceed to make a determination contemplated in 

section 71(3) of the Act.  Sections 71(4), 71(5) and 71(6) each read with the 

changes required by the context apply to the determination of the Application by 

the Companies Tribunal.  
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MERITS OF THE APPLICATION 

[34] The Applicant makes the allegations outlined herein below which I consider to be 

relevant for the determination which the Companies Tribunal must make when 

dealing with the current Application. 

[35] On or about the 24th day of April 2017, the Applicant and Respondent jointly 

incorporated the Company for purposes of jointly pursuing business opportunities 

in the craft brand liquor market by acquiring the intellectual capital of a Mauritius 

based company, being SAS t/a Fox Rock Beverages.  The Applicant and 

Respondent each subscribed to 50% of the issued share capital of the Company. 

[36] On or about May 2017, the Respondent informed the Applicant that he had 

amended the shareholding in the Company without the knowledge or consent of 

the Applicant and without the required notice to the shareholders of the Company.  

The Respondent reduced the Applicant’s shareholding in the Company to 0.5% of 

the issued share capital and increased his shareholding in the Company to 99.5% 

of the issued share capital.  The Applicant did object to what he calls to be unlawful 

and unilateral conduct of the Respondent. 

[37] After the Applicant’s objection to the amendments of the shareholding in the 

Company, the Respondent informed the Applicant that he had removed the 

Applicant’s entire shareholding in the Company and allocated 100% of the issued 

share capital to himself.  The Applicant submits that such conduct was never 

sanctioned by a meeting of the shareholders of the Company.  The Applicant 

further submits that the Respondent’s conduct is entirely without basis in fact or 

law. 
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[38] The Respondent proceeded to usurp the intellectual capital of SAS t/a Fox Rock 

Beverages without any due compensation therefor and without its knowledge or 

consent and he claimed that such intellectual capital is now an asset of his 

business.   SAS t/a Fox Rock Beverages has disputed such claim and is presently 

engaged in litigation to protect its rights as holder and owner of the intellectual 

capital of the concept.  The Applicant submits that the action of the Respondent as 

a director of the Company is in direct violation of his fiduciary duties as director in 

that he has acted ultra vires and beyond his capacity as director to the financial 

detriment of the Company as a whole.  It is submitted by the Applicant that such 

conduct is in violation of section 76(2)(a)(ii) and section 76(3)(b) of the Act. 

[39] In addition, the Applicant submits that the conduct of the Respondent is in violation 

of his fiduciary duty to exercise his powers for the proper purpose, that is, not to 

act for an improper or collateral purpose, to act bona fide in the interests of the 

Company and in a way, he conceives to be for the benefit of the Company.  The 

Applicant therefore submits that the Respondent’s conduct is prohibited in terms 

of section 76(3)(a) of the Act. 

[40] The Respondent currently treats the Company as his sole asset and his actions in 

relation to the management of the Company are solely for his own benefit and not 

for the benefit of the shareholders or fellow directors of the Company.  It is 

therefore submitted by the Applicant that the conduct of the Respondent is 

prohibited in terms of section 76(2)(a)(i) and section 76(2)(a(ii) of the Act. 

[41] The Respondent has further caused to have illegal products produced by the 

Company and in the name of the Company.  The Respondent proceeded to market 
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and sell such products in the name of the Company and to use his own personal 

bank account to receive and disburse business funds.  It is submitted by the 

Applicant that the Respondent’s conduct is in gross violation of section 76(2)(a)(i), 

section 76(2)(a)(ii), section 76(3)(b), section 76(4)(a)(iii), section 76(4)(ii)(aa), 

section 76(4)(ii)(bb) and section 75(5) of the Act. 

[42] Prior to the introduction of the Act, the duties of company directors were governed 

by South African common law.   The common law dictates that directors act in the 

utmost good faith and in the best interests of their companies.  This includes the 

need to exercise care, skill and diligence so as to promote company success 

through independent judgment of directors.  The Act has now codified the common 

law position and makes a few notable additions although these do not alter the 

common law position significantly. 

[43] The Act does extend the duties of directors of companies and it does increase the 

accountability that these directors has towards the shareholders of companies.  

Section 76 of the Act makes provision for the standards of conduct expected from 

directors and these extend beyond the common law duty of directors.  Directors 

are now compelled to act honestly, in good faith and in a manner they reasonably 

believe to be in the best interests of, and for the benefit of, the companies that they 

serve as directors. 

[44] In particular, section 76(3) of the Act states that a director of a company, when 

acting in that capacity, must exercise the powers and perform the functions of a 

director: 

44.1 in good faith and for a proper purpose; 
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44.2  in the best interests of the company; and 

44.3 with the degree of care, skill and diligence that may reasonably be expected 

of a person:- 

44.3.1 carrying out the same functions in relation to the company as carried 

out by that director, and 

44.3.2 having the general knowledge, skill and experience of that director. 

[45] Section 76(4) of the Act stipulates that in respect of any matter arising in the 

exercise of the powers or the performance of the functions of a director, a director 

will have satisfied the obligations in section 76(3) of the Act, if the director in 

question: 

45.1 has taken reasonably diligent steps to become informed about the matter; 

45.2 had no material personal financial interest in the subject matter of the 

decision and had no reasonable basis to know that any related person had 

a personal financial interest in the matter; 

45.3 had complied with the requirements of section 758 of the Act with respect to 

any interest contemplated in section 76(4)(a)(ii)aa) of the Act; 

                                                           
8     The relevant provisions of section 75 of the Act read as follows: 

“(1) In this section— 
 (a) “director” includes— 
  (i)   an alternate director; 

  (ii)  a prescribed officer; and 

(iii) a person who is a member of a committee of a board of a company, irrespective of 
whether the person is also a member of the company’s board; and 

(b) ‘‘related person’’, when used in reference to a director, has the meaning set out in 
section 1, but also includes a second company of which the director or a related person 
is also a director, or a close corporation of which the director or a related person is a 
member. 

(2) This section does not apply— 

 (a) to a director of a company— 
(i) in respect of a decision that may generally affect— 

(aa) all of the directors of the company in their capacity as directors; or 
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(bb) a class of persons, despite the fact that the director is one member of that 

class of persons, unless the only members of the class are the director or 

persons related or inter-related to the director; or 
(iii) in respect of a proposal to remove that director from office as contemplated in 

section 71; or 
(b) to a company or its director, if one person— 

(i) holds all of the beneficial interests of all of the issued securities of the company; 
and 

(ii) is the only director of that company. 
(3) If a person is the only director of a company, but does not hold all of the beneficial interests 

of all of the issued securities of the company, that person may not— 
(a) approve or enter into any agreement in which the person or a related person has a 

personal financial interest; or 
(b) as a director, determine any other matter in which the person or a related person has a 

personal financial interest, unless the agreement or determination is approved by an 

ordinary resolution of the shareholders after the director has disclosed the nature and 

extent of that interest to the shareholders. 
(4) At any time, a director may disclose any personal financial interest in advance, by delivering 

to the board, or shareholders in the case of a company contemplated in subsection (3), a 
notice in writing setting out the nature and extent of that interest, to be used generally for 
the purposes of this section until changed or withdrawn by further written notice from that 
director. 

(5) If a director of a company, other than a company contemplated in subsection (2) (b) or (3), 
has a personal financial interest in respect of a matter to be considered at a meeting of the 
board, or knows that a related person has a personal financial interest in the matter, the 
director— 

 (a) must disclose the interest and its general nature before the matter is considered at the 
meeting; 

(b) must disclose to the meeting any material information relating to the matter, and known 
to the director; 

(c) may disclose any observations or pertinent insights relating to the matter if requested 

to do so by the other directors; 
(d) if present at the meeting, must leave the meeting immediately after making any 

disclosure contemplated in paragraph (b) or (c); 
(e) must not take part in the consideration of the matter, except to the extent contemplated 

in paragraphs (b) and (c); 
(f) while absent from the meeting in terms of this subsection— 
 (i) is to be regarded as being present at the meeting for the purpose of determining 

whether sufficient directors are present to constitute the meeting; and 
 (ii) is not to be regarded as being present at the meeting for the purpose of 

determining whether a resolution has sufficient support to be adopted; and 
(g) must not execute any document on behalf of the company in relation to the matter 

unless specifically requested or directed to do so by the board. 
(6) If a director of a company acquires a personal financial interest in an agreement or other 

matter in which the company has a material interest, or knows that a related person has 
acquired a personal financial interest in the matter, after the agreement or other matter has 
been approved by the company, the director must promptly disclose to the board, or to the 

shareholders in the case of a company contemplated in subsection (3), the nature and extent 

of that interest, and the material circumstances relating to the director or related person’s 
acquisition of that interest. 

(7) A decision by the board, or a transaction or agreement approved by the board, or by a 
company as contemplated in subsection (3), is valid despite any personal financial interest 
of a director or person related to the director, only if— 
(a) it was approved following disclosure of that interest in the manner contemplated in this 

section; or 

(b) despite having been approved without disclosure of that interest, it— 
(i) has subsequently been ratified by an ordinary resolution of the shareholders 

following disclosure of that interest; or 
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45.4 has made a decision, or supported the decision of a committee or the board 

with regard to that matter; and 

45.5 had a rational basis for believing, and did believe, that the decision was in 

the best interests of the company.   

[46] In further compliance with section 76(4) of the Act, the director is required to 

communicate to the board, at the earliest practicable opportunity, any material 

information that comes to his or her attention, unless he or she reasonably believes 

that the information is publicly available or known to the other directors or   is bound 

by a legal or ethical obligation of confidentiality. 

 

FINDINGS 

[47] The Applicant did provide various instances in which the Respondent has 

neglected or been derelict in the performance of the functions of director of the 

Company.  The current Application was served on the Respondent who chose 

not to file his answer in opposition thereof.  I am therefore satisfied that the 

Applicant had complied with the requirements outlined in section 71(4) of the Act.  

In other words, I am satisfied that the Respondent was provided with notice of the 

current Application and he was afforded an opportunity to be heard before the 

Companies Tribunal could make a determination on this application.  The 

Respondent failed to utilize the aforesaid opportunity. 

[48] I therefore find that the Respondent, as a director of the Company: 

                                                           
(ii) has been declared to be valid by a court in terms of subsection (8). 

(8) A court, on application by any interested person, may declare valid a transaction or 
agreement that had been approved by the board, or shareholders as the case may be, despite 
the failure of the director to satisfy the disclosure requirements of this section.” 
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48.1 used his position of director to gain advantage for himself; and 

48.2 knowingly caused harm to the Company. 

[49] I further find that the Respondent, as a director of the Company had failed to 

exercise the powers and perform the functions of a director: 

49.1 in good faith and for a proper purpose; 

49.2 in the best interests of the Company; and 

49.3 with the degree of care, skill and diligence that may reasonably be 

expected of a person carrying out the same functions in relation to the 

Company as those carried out by that director, and having the general 

knowledge, skill and experience of that director. 

[50] I further find that the Respondent had failed to satisfy the obligations of a director 

of the Company in terms of section 76(3) of the Act in that the Respondent did 

have material personal financial interest in the subject matters of various 

decisions he took and he should have reasonable basis to know that he had such 

personal financial interest in those subject matters. 

[51] I have assessed the conduct of the Respondent as alleged by the Applicant in 

this matter and I do agree with the Applicant that the conduct of the Respondent 

is inappropriate and therefore fails to meet the standards of directors’ conduct as 

stipulated in section 76 read with section 75 of the Act. 

[52] I hereby find that the conduct of the Respondent is in breach of the fiduciary duties 

that the Respondent has towards the Company and its shareholders.  The 

Respondent’s conduct is therefore in breach of the standards of directors’ 

conduct as stipulated in section 76 of the Act. 
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[53] I therefore find that the Respondent has neglected or been negligent in the 

performance of his functions as a director of the Company and he must therefore 

be immediately removed from that position. 

 

THE ORDER 

[54] I therefore make the following order: 

54.1 The Respondent is hereby removed as a director of Thunder and Rust 

Craft Brand Emporium (Pty) Limited with registration number: 

2017/176782/07. 

54.2 The Registrar is directed to serve a copy of this order upon the 

Respondent and the Registrar of the Companies and Intellectual Property 

Commission within a period of 10 (TEN) days from date of this order. 

54.3 There is no order as to costs. 

 

 

 

_____________________________ 

LINDELANI DANIEL SIKHITHA 

Member of the Companies Tribunal 

03 December 2018 


