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Introduction 

[1] The applicant, Vineyard Road Investments (RF) Limited, seeks, in terms of this 

application, an exemption from the requirement to appoint a social and ethics committee 

as contemplated by section 72(4)1 of the Companies Act 71 of 2008 (the Companies Act). 

The application is actually premised on the provisions of section 72(5)(b) of the 

Companies Act, which section empowers this Tribunal to grant an exemption to a 

qualifying company based on the reasonable dictates of the public interest determined 

from the nature and extent of the activities of the particular company.2  

 

[2] It is submitted that, as the applicant is a “special purpose vehicle” with restricted 

business activities involving the issuing of notes “and other debt instruments to acquire 

the rights, title and interests in any assets”,3 it would satisfy this Tribunal to grant an 

exemption on the basis that “it is not reasonably necessary in the public interest to require 

the company to have a social and ethics committee, having regard to the nature and extent 

                                                 
1 Section 72(4) of the Companies Act 71 of 2008 (the Companies Act) reads: “The Minister, by regulation, 

may prescribe - (a) a category of companies that must each have a social and ethics committee, if it is 

desirable in the public interest, having regard to - (i) annual turnover; (ii) workforce size; or (iii) the nature 

and extent of the activities of such companies; (b) the functions to be performed by social and ethics 

committees required by this subsection; and (c) rules governing the composition and conduct of social and 

ethics committees.” 
2 Section 72(5) of the Companies Act reads: “A company that falls within a category of companies that are 

required in terms of this section and the regulations to appoint a social and ethics committee may apply to 

the Tribunal in the prescribed manner and form for an exemption from that requirement, and the Tribunal 

may grant such an exemption if it is satisfied that - (a) the company is required in terms of other legislation 

to have, and does have, some form of formal mechanism within its structures that substantially performs 

the function that would otherwise be performed by the social and ethics committee in terms of this section 

and the regulations; or (b) it is not reasonably necessary in the public interest to require the company to 

have a social and ethics committee, having regard to the nature and extent of the activities of the company.” 
3 See paragraph 1 of the directors’ report in the Annual Financial Statements for the Year Ended 31 

December 2017 (the Directors’ Report). The remainder of the description of the nature of the applicant's 

business in the aforementioned paragraph is as follows: “The company may enter into guarantees in 

relation to the obligations of the borrowers and/or issuers. The company may directly or indirectly grant 

security for its obligations to investors in respect of the notes and/or debt instruments issued by it and enter 

into derivative contracts to manage risks and hedge exposures.” 
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of the activities”4 of the applicant. I hasten to remark, albeit en passant for now, that from 

the inclusion of the expression ‘(RF)’ in the applicant’s name, as cited and stated above, 

it is evident that the applicant’s Memorandum of Incorporation (MOI) includes a 

provision restricting or prohibiting the amendment of one or more of the provisions of the 

MOI, as contemplated by section 11(3)(b)5 of the Companies Act. This, accordingly, 

makes the applicant the so-called “ring-fenced company”,6 a fact which is confirmed by 

the presence of “ring-fencing” or restrictive conditions in clause 5 of its MOI, which 

include that “the Company shall not conduct or engage in any business or activity other 

than its main business”. 

 

[3] Further, it is submitted that the applicant’s requirement to appoint a social and 

ethics committee in terms of section 72(4) of the Companies Act, read with regulation 

43(1)7 of the Companies Regulations, simply arose from the fact the applicant’s public 

interest score, as calculated in terms of regulation 26(2),8 is in excess of the statutory 

                                                 
4 Refer to footnote 2 above for a reading of section 72(5)(b) of the Companies Act. 
5 Section 11(3)(b) of the Companies Act reads in the material part: “In addition to complying with the 

requirements of subsections (1) and (2) - (a) …; (b) if the company’s Memorandum of Incorporation 

includes any provision contemplated in section 15(2)(b) or (c) restricting or prohibiting the amendment of 

any particular provision of the Memorandum, the name must be immediately followed by the expression 

‘(RF)’”. 
6 The Commissioner of the Companies and Intellectual Property Commission (the CIPC) furnished (in 

terms of an explanatory or practice note 4 of 2012 dated 15 October 2012 made pursuant to the provisions 

of section 188(2)(b) of the Companies Act) an interpretation of, among others, section 11(3)(b) in relation 

to the use of the expression ‘(RF)’ in company names. 
7 Regulation 43(1) reads: “(1) This regulation applies to – (a) every state owned company; (b) every listed 

public company; and (c) any other company that has in any two of the previous five years, scored above 

500 points in terms of regulation 26(2).” 
8 Regulation 26(2) reads as follows in the material part: “For the purposes of regulations …43… every 

company must calculate its ‘public interest score’ at the end of each financial year, calculated as the sum of 

the following: - (a) a number of points equal to the average number of employees of the company during 

the financial year; (b) one point for every R 1 million (or portion thereof) in third party liability of the 

company, at the financial year end; (c) one point for every R 1 million (or portion thereof) in turnover 

during the financial year; and  (d) one point for every individual who, at the end of the financial year, is 

known by the company – (i) in the case of a profit company, to directly or indirectly have a beneficial 

interest in any of the company’s issued securities…” 
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threshold of 500 points, stipulated by regulation 43(1)(3),9 merely due to its turnover and 

third party liabilities. I understand this to mean that the applicant is not relying on the 

other qualifying criteria or categories in regulation 43(1), rendering applicable the 

requirement to appoint a social and ethics committee to state-owned companies (i.e. 

regulation 43(1)(a)) and to listed public companies (i.e. regulation 43(1)(b)). The 

applicant is clearly not a state-owned company and, although, from is registration 

documents one could tell that the applicant is a public company,10 they are no 

submissions to the effect that the applicant is listed on any stock exchange. 

 

[4] It is submitted, incessantly so I must respectfully say, that the applicant has no 

employees. It appears that this submission ought to be understood to mean that, in the 

applicant’s view, an exemption based on section 72(5)(b) is granted for the asking in the 

absence of employees. This, if my understanding of the applicant’s submission is correct, 

constitutes, with respect, an incorrect interpretation of the statutory provision. The 

requirement to appoint a social ethics committee is more than just employees and actually 

                                                 
9 Regulation 43 reads in the material part: “(1) This regulation applies to – (a) every state owned company;  

(b) every listed public company; and (c) any other company that has in any two of the previous five years, 

scored above 500 points in terms of regulation 26(2). (2) A company to which this regulation applies must 

appoint a social and ethics committee unless - (a) it is a subsidiary of another company that has a social and 

ethics committee, and the social and ethics committee of that other company will perform the functions 

required by this regulation on behalf of that subsidiary company; or (b) it has been exempted by the 

Tribunal in accordance with section 72 (5) and (6). (3) A board of a company that is required to have a 

social and ethics committee, and that – (a) exists on the effective date, must appoint the first members of 

the committee within 12 months after––  

(i) the effective date; or  

(ii) the determination by the Tribunal of the company’s application, if any, if the Tribunal has not granted 

the company an exemption;  

(b) is incorporated on or after the effective date, must constitute a social and ethics committee and appoint 

its first members within one year after ––  

(i) its date of incorporation, in the case of a state owned company;  

(ii) the date it first became a listed public company, in such a case; or  

(iii) the date it first met the criteria set out in sub-regulation (1)(c), in any other case.” 
10 See a certificate issued by the CIPC dated 04August 2017. 
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arises due to tallied aggregate or sum of the following four factors stipulated in regulation 

26(2) in respect of the applicable company: the average number of employees during the 

financial year; third party liability reckoned at R1 million or part thereof at the end of the 

financial year; turnover as reckoned at R1 million or part thereof during the financial 

year, and number of direct or indirect individuals having beneficial interests in the issued 

securities of a profit company reckoned at the end of the financial year.11 This is not to 

say that the absence of employees in a company is irrelevant. 

 

[5] The application is also accompanied by another application for condonation. 

Although, not much is proffered by way of submissions in support of the latter 

application, it is stated that the applicant was dormant in the 2016 financial year and, 

therefore, its public interest score was at nil.12 It is therefore, in my view, clear from the 

aforementioned that the applicant has been prompted to launch this application on the 

basis of its 2017 financial statements for the year which ended on 31 December 2017. So, 

a question immediately arises as to whether or not the applicant is even required to 

appoint a social and ethics committee, in the first place. For, in my view, this Tribunal 

will be rendered competent to determine the application unless this jurisdictional fact is 

met. I deal with this issue next. 

 

Is the applicant required to appoint a social and ethics committee? 

[6] It ought to be borne in mind that the applicant will be required to appoint a social 

and ethics committee if “in any two of the previous five years, [the applicant] scored 

                                                 
11 See footnote 8 above, for a reading of regulation 26(2). 
12 See from CTR 147 dated 15 August 2018. See further paragraphs 2 and 3 of Directors’ Report. 



 6 

above 500 points in terms of regulation 26(2)”, as directed by regulation 43(1)(c), 

referred to above. 

 

[7] The applicant’s 2017 annual financial statements are included as part of the 

papers in this application (the 2017 AFS). The 2017 AFS significantly states the 

following under statement of financial position: for the 2017 financial year, the applicant 

had current assets (in the form of cash and cash equivalents) in an amount of R100 and 

equity for the same amount. In note 11 of the notes to the 2017 AFS it is explained that 

for the 2016 financial year the applicant had 100 ordinary shares of no par value at a 

consideration of R100 from 1000 authorised ordinary shares of no par value. There was 

an increment in the number of issued shares for the 2017 financial year to 250.  

 

[8] The aforementioned, whilst being with regard to the applicant’s two previous 

financial years (i.e. 2016 and 2017), appears not to strictly comply with the prescripts in 

regulation 43(1)(c), read with regulation 26(2), both referred to above. I reiterate that in 

terms of regulation 43(1)(c), which is the category asserted by the applicant, the 

requirement to appoint a social and ethics committee would be triggered, so to speak, 

only when the applicant exceeds the statutory threshold of 500 points in respect of its 

public interest score for any two of the previous five years. The applicant does not appear 

to have exceeded a public interest score of 500 points in 2016. I deal with this next. 

 

[9] The applicant’s case is actually that its public interest score for the 2016 financial 

year was at nil. But, let me test this for completeness-sake. I have already dealt with the 
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relevant parts of the applicant’s financial aspects, as derived from its 2017 AFS, above. 

Those are essentially limited to the paltry amount or figure of R100. Three of the four 

factors relevant for the calculation of the public interest score in terms of regulation 

26(2), referred to above, are financial in nature, namely third party liability, turnover and 

number of individuals having a beneficial interest in the issued securities of the applicant, 

at the material time. The reckoning of turnover or third party liability, which is in 

tranches of R1 million or part thereof, is clearly inconsequential with total equity and 

liabilities of R100 for the applicant’s 2016 financial year. It is also inconceivable that in 

2016 the applicant would have had a considerable number of individuals with direct or 

indirect interest in the applicant’s 100 issued ordinary shares to have had a significant 

influence to the applicant’s public interest score. Therefore, the only factor in terms of 

regulation 26(2) remaining for determination is the number of employees the applicant 

had during the 2016 financial year. The applicant is already on record that it has no 

employees, now or before. This factor is, as such, inapplicable to the applicant. 

Therefore, there is credence to the applicant’s submission that its public interest score for 

2016 was non-reactive in as far as the appointment of a social and ethics committee is 

concerned. 

 

[10] Further from certificate issued by the Companies and Intellectual Property 

Commission (the CIPC) dated 04 August 2017 included in the papers filed, it is clear that 

the applicant was incorporated fairly recently. The certificate states the applicant’s date 

of registration and commencement of business as 20 February 2015. Theoretically, the 

applicant ought to have also furnished its public interest score for the 2015 financial year. 
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But, this hypothesis is clearly incompetent when the applicant says it was dormant during 

2016. A logical conclusion to draw under the circumstances would be that the applicant 

was dormant since its registration in 2015. Therefore, the only year considered for the 

decision of the applicant to submit this application is the 2017 financial year.  

 

Conclusion and order 

[11] The sole reliance on activities for the 2017 financial year is clearly inchoate for 

purposes of the requirements of the regulation 43(1)(c), which sets a minimum of two 

years in the previous five years of the affected company. Put differently, the applicant has 

only had a public interest score of above 500 points for one year (i.e. 2017) and has, 

therefore, a deficit of one year in a five-year period before it is required to appoint a 

social and ethics committee. 

  

[12] This application was therefore prematurely initiated. With this jurisdictional 

hurdle not cleared, I am therefore precluded from considering the merits of the 

application, particularly the issue whether or not it is not reasonably necessary in the 

public interest to require the applicant to have a social and ethics committee, having 

regard to the nature and extent of its activities. The application would thus fail only for 

the aforementioned reasons.  

 

[13] In the result,  

a) the application is refused, only for the reasons stated above. 
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_________________________    

Khashane La M. Manamela (Mr.)     

Member, Companies Tribunal 

20 September 2018 


