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Introduction  

[1] This application was initiated by Mr Mpho Leaderman Ramafalo, an admitted 

attorney, in respect of the refusal by the Companies and Intellectual Property 

Commission (the CIPC) to reserve the name “RAMAFALO” for his intended 

incorporation of a personal liability company or legal practice. The CIPC says the reason 

for its refusal to reserve the name proposed by the applicant is due to the name being 

confusingly similar to other names already registered on the CIPC’s name register.  

 

[2] Dissatisfied with the refusal by the CIPC, the applicant approached this Tribunal 

for relief. The applicant requested this Tribunal to set aside the notice of refusal by the 

CIPC and, consequently, to direct the CIPC to reserve the impugned name for the 

applicant’s later use. The application is opposed by the CIPC and both parties filed 

papers, including heads of argument.  

 

[3] The hearing in the matter took place on 18 May 2018. However, due to reasons 

that I will specifically deal with below, the CIPC did not attend the hearing and relied on 

the written submissions. At the end of the hearing, I directed the parties to address me on 

specific issues, particularly regarding their views on the implications of section 12(2), 

read with section 12(3), of the Companies Act 71 of 2018 (the Companies Act 71).1 The 

                                                 
1 Section 12 reads as follows in the material part: “(2) The Commission must reserve each name as applied 

for in the name of the applicant, unless - (a) the applicant is prohibited, in terms of section 11(2)(a), from 

using the name as applied for; or (b) the name as applied for is already reserved in terms of this section. (3) 

If, upon reserving a name in terms of subsection (2), there are reasonable grounds for considering that the 

name may be inconsistent with the requirements of- (a) section 11(2)(b) or (c)- (i) the Commission, by 

written notice, may require the applicant to serve a copy of the application and name reservation on any 

particular person, or class of persons, named in the notice, on the grounds that the person or persons may 

have an interest in the use of the name that has been reserved for the applicant; and (ii) any person to whom 
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applicant timeously complied with the direction and delivered his further submissions, 

but the CIPC, only delivered its further submissions after much ado. I will turn to these 

later below.  

 

[4] Therefore, I will consider all material as contained in the written submissions, as 

well as, the oral submissions made at the abovementioned hearing. I will make use of the 

transcribed record or transcript of the hearing when referring to aspects from the oral 

submissions made at the hearing. But, first I turn to the issues in the background to this 

matter. This ought not to detain me long. 

 

Brief background 

[5] The brief background to this matter is as follows. On or about 07 February 2018, 

the applicant lodged with the CIPC Form COR 9.1 (i.e. application to reserve a company 

name) and proposed the name “RAMAFALO”. 

 

[6] Also on 07 February 2018, presumably through electronic means, the CIPC 

responded to the application for name reservation by the applicant by issuing Form 

COR9.5 refusing to reserve the applicant’s propose name. The material part of the 

CIPC’s notice reads: 

 

 “Notice Refusing Name Reservation 

 We received a COR9.1 from you dated 07/02/2018. 

                                                                                                                                                 
a notice is required to be given in terms of subparagraph (i) may apply to the Companies Tribunal for a 

determination and order in terms of section 160.” 
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The names proposed on the form were compared to our database and the results of the 

comparison are listed below: 

  1 RAMAFALO                     Confusingly Similar Name Exists 

    The following conflicts were identified: 

     RAMAFALO CONSTRUCTION AND TRADING 

     NEO RAMAFALO 

     RAMAFALO FUNERAL SERVICES 

     RAMAFALO TRADING 

     RAMAFALO M ATTORNEYS 

We regret to inform you that no name has been approved for your use for 

the following reason(s): 

Unfortunately none of your name/s can be approved due to the fact that it 

is confusingly similar to name/s already registered within the meaning of 

our name register in particular in terms of Sec 11 (2) (b) of the 

Companies Act 

 

Kindly insert the distinguishing element that will sufficiently be capable 

of differentiating your name from names already registered within the 

meaning of our name register in terms of section 11 (2).”2 

 

[7] In terms of the same notice, the CIPC stated that the applicant may apply to this 

Tribunal, in terms of section 160 of the Companies Act3  and regulation 134 of the 

                                                 
2 See annexure “MLR1” to the supporting affidavit. 
3 Section 160 of the Companies Act reads in the material part: “(1) A person to whom a notice is delivered 

in terms of this Act with respect to an application for reservation of a name…, or any other person with an 

interest in the name of a company, may apply to the Companies Tribunal in the prescribed manner and 

form for a determination whether the name, or the reservation, registration or use of the name…satisfies the 

requirements of this Act. (2) An application in terms of subsection (1) may be made- (a) within three 

months after the date of a notice contemplated in subsection (1), if the applicant received such a notice; or 

(b) on good cause shown at any time after the date of the reservation or registration of the name that is the 

subject of the application, in any other case. (3) After considering an application made in terms of 

subsection (1), and any submissions by the applicant and any other person with an interest in the name or 

proposed name that is the subject of the application, the Companies Tribunal- (a) must make a 

determination whether that name, or the reservation… of the name… satisfies the requirements of this Act; 

and  (b) may make an administrative order directing- (i) the Commission to - (aa) reserve a contested 

name…for the applicant...” 
4 Regulation 13 of the Companies Regulations reads in the material part: “A person may apply in Form 

CTR 142 to the Tribunal in terms of section 160 if the person has received –– (a) a Notice of a Potentially 
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Companies Regulations, 2011, for an order confirming or varying the notice in whole or 

in part or setting it aside and directing the CIPC to reserve the proposed name. It also 

asserted that the notice was issued in terms of regulation 9, 10 or 11 of the Companies 

Regulations, 2011. As stated above, this application ensued from the CIPC’s notice. 

 

Applicant’s case 

[8] The applicant’s case is set out in the following parts of his supporting affidavit: 

  

“3. RAMAFALO INC is a name I intend to incorporate as a personal liability 

company and to practice thereunder as an Attorney, as prescribed by section 

23(1)(c) of the Attorneys Act 53 of 1979 (“Attorneys Act”), as amended. This 

requires that, for a private company to conduct practice, its name ought to 

“consists solely of the name or names of any of the present or past members of 

the company or of persons who conducted, either for their own account or in 

partnership…” 

 

4. However, the CIPC issued a Notice Refusing Name Reservation (“the Notice”) 

on the same date advising, among others, that “Confusingly Similar Name 

Exists” and the name cannot “be approved due to the fact that it is confusingly 

similar to the name/s registered within the meaning of the name register, in 

particular in terms of Sec 11(2)(b) of the Companies Act” and requesting that I 

“insert the distinguishing element that will sufficiently be capable of 

differentiating the name from names already registered within the meaning of 

the name register ..”. The Notice identifies five (5) alleged conflicting names, 

which I will not repeat herein, but refer the Tribunal to the Notice, which is 

attached hereto as “Annexure MLR1”; 

 

                                                                                                                                                 
Contested Name, in Form CoR 9.6 or a Notice of a Potentially Offensive Name, in Form CoR 9.7, or has an 

interest in the name of a company as contemplated in section 160 (1) (b) a Notice Refusing to Reserve or 

Register a Name, in Form CoR 9.5…” 
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5. The five (5) alleged conflicting names contained in the Notice are eponymous 

business names, all bearing the surname, Ramafalo, being one constituent 

element of the said business names and surname I also carry. Some of the names 

are somewhat distinctive from others, but others not so much; 

 

6. The said companies which are already registered on the CIPC database, with 

similar names, are operating under a different category of company and are 

general traders, with the exception of one, but whose name is distinct from mine 

and unlikely cause any confusion in this context. 

 

7. I respectfully submit that: 

 

7.1  there will be no confusion occasioned by the reservation of the name Ramafalo 

Inc and no prejudice will be suffered by any of the businesses that have already 

been registered with names having Ramafalo as one of their constituent 

elements;  

 

7.2  the refusal in terms of the Notice constitutes an infringement of my constitutional 

rights provided for in the Bill of Rights, as laid out in The Constitution of the 

Republic of South Africa, 1996, particularly, but not limited to rights to Equality 

(Section 9), Freedom of trade, occupation and profession (Section 22). This is 

especially considering that other eponymous names with Ramafalo as a 

constituent element have been registered, without much or any distinction 

between all or some of them; 

 

7.3 The chosen name, Ramafalo Inc, is in accordance with the Attorneys Act, which 

governs matters of my chosen profession; and  

 

7.4 The test applied by the CIPC in arriving at this decision appears highly 

subjective.  

8. However, in the event that is found that the name Ramafalo Inc is confusingly 

similar to a name that already exists, I respectfully submit that this unintended, 

but and mostly unavoidable. In this regard, the Tribunal is referred to paragraphs 

7.2 and 7.3 above.  
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9. In the circumstances, I humbly request that the Tribunal orders that the Notice 

dated 07 February 2018, reference 9102881166, the set aside and direct the CIPC 

to reserve the name Ramafalo Inc.” 

 

 

[9] As stated above, the applicant made further submissions post hearing in terms of 

the directions I made at the conclusion of the hearing. I will deal with the particular 

submissions below. 

 

CIPC’s case 

[10] The CIPC delivered an answer under the deposition of its team manager business 

and company names, Mr Emmanuel Manyelo. The answer significantly repeated the 

contents of the CIPC’s notice referred to above. It is stated that the notice refusing name 

reservation was done in terms of regulation 9(3)(c) of the Companies Regulations.5 

 

[11] It is submitted that the dominant and prominent element of the applicant’s 

proposed name “RAMAFALO”, wholly incorporates the prominent element of names 

already registered of the CIPC’s name register. Therefore, the approval of the applicant’s 

                                                 
5 Regulation 9 reads in the material part: “(1) An application to reserve a name in terms of section 12 (1) 

must be made in Form CoR 9.1, may include as many as four alternative names listed in order of 

preference… (3) As soon as practicable after receiving an application to reserve a name…the Commission 

must consider the name, or if more than one name is included in the application for reservation, must 

consider the names serially in the order in which they appear in the application, and must issue to the 

applicant––  (a) a Notice Requiring Further Particulars …; or (b) a Notice Confirming a Name Reservation 

or Registration in Form CoR 9.4, if the Commission has accepted an application to reserve a name …; or 

(c) a Notice Refusing a Name Reservation or Registration in Form CoR 9.5, if––  (i) the form of the name, 

or in the case of an application including alternative names, the form of each such name, fails to satisfy any 

requirements set out in section 11 or 12, or regulation 8; or (ii) the use of that name, or in the case of an 

application including alternative names, the use of each of those names, by the applicant is prohibited in 

terms of the Act. (4) If the Commission has accepted the reservation of a name that the Commission 

considers may be contestable on any ground contemplated in section 12 (3), the Commission, when issuing 

Form 9.4 in response to that application, must also issue–  (a) A Notice of a Potentially Contested Name, in 

Form CoR 9.6, to the applicant if the name is contestable in terms of section 12 (3)(a), read with section 11 

(2)(b) or (c)…” 
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name, as currently proposed, “will unequivocally course confusion in the business world 

and it will further put members of the public under misapprehension into thinking and 

believing that name applicant’s name is the mother body of all RAMAFALO entities 

already registered within the meaning of our name register”.6  

 

[12] I consider it warranted, for current purposes, to quote the following from the 

CIPC’s answering affidavit: 

 

“7.2 … By virtue of the fact that the name or phrase RAMAFALO become 

commonly known in the business world,  

the approval of the applicant’s name will further tantamount to exclusive 

protection over common words or words in daily use and if we were to 

approve names under this manner, will soon run out of names hence our 

advice that the client insert the distinguishing element (XYZ 

RAMAFALO INC or ABC RAMAFALO INC etc) that will sufficiently 

be capable of differentiating his name from names already registered in 

our name register. In addition to the same and the approval of the said 

name will further suggest and connote that the applicant’s name is 

somehow associated with the name already registered within our name 

register in the course of trade. 

 

7.3 When considering whether a proposed name is confusingly similar as 

stated within Section 11(2)(b) of the Companies Act, the Commission 

                                                 
6 See par 7.2 of the CIPC's answering affidavit. 



 9 

identifies the most prominent part as well as the distinguishing element of 

the proposed name and search such against its name registry. The search 

revealed that other company names already exist in the names registry 

which shares the same prominent part but are able to can sufficiently be 

differentiated by virtue of their distinguishing element hence our advice 

that the applicant equally insert the distinguishing element. These other 

company names contains the prominent part and dominant portion 

(RAMAFALO) but also has a distinguishing element for your ease of 

reference (RAMAFALO CONSTRUCTION AND TRADING, NEO 

RAMAFALO, RAMAFALO FUNERAL SERVICES, RAMAFALO 

TRADING, RAMFALO M ATTORNEYS).”7 

 

 

[13] The CIPC also relied on a decision of my fellow member of this Tribunal, Ms 

Lucia Glass, in the matter of Jonathan Jensen on behalf of Lumini. For reasons that will 

become clearer herein below, I respectfully differ with my learned colleague on the views 

expressed for the outcome in the aforementioned decision. 

 

 

Applicable legal principles 

[14] I mentioned above that I directed the parties to address specific issues which I 

consider material and dispositive of this matter. I consider it necessary to refer to the 

                                                 
7 See par 7 of the CIPC’s answering affidavit.  



 10 

material part of the direction as communicated to the parties through the office of the 

register, as follows: 

 

“4. The presiding member has now directed that the parties attend to the following: 

 

4.1 the parties file submissions regarding whether or not sections 12(2) and 

12(3) of the Companies Act 71 of 2008 and the applicable regulations in 

the Companies Regulations, 2011 find application to the issues in this 

matter; 

 

4.2 whether, if sections 12(2) and 12(3) of the Companies Act 71 of 2008 

and the applicable regulations in the Companies Regulations, 2011 find 

application, the determination can be made on any other basis, including 

whether the impugned name is confusingly similar to other names as 

appearing on the records of the Respondent? In other words, isn’t a 

determination to be made herein whether or not the CIPC or the 

Respondent is only entitled to refuse to reserve or register a proposed 

name when such name breaches provisions of section 11(2)(a) of the 

Companies Act, in that it is the same as of another company name, trade 

mark etc? 

 

4.3 …  

 

4.5 the presiding member will thereafter hand down a decision on the basis 

of all submissions made in the matter. 

 

5. The presiding member previously dealt with issues regarding the application and 

interpretation sections 12(2) and 12(3) of the Companies Act 71 of 2008, among 

others, in the decision of R V Handfiled- Jones v CIPC, Case Number: 

CT007FEB2014, dated 31 October 2014 (a copy is attached in signed and unsigned 
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pdf). There may be other decisions on the same provision, accessible on the website 

of this Tribunal at: www.companiestribunal.org.za.”8 

 

 

[15] In my view, the determination to be made in this matter does not concern whether 

or not the impugned name is confusingly similar to the names already registered with the 

CIPC, but whether or not the CIPC can refuse to reserve company names on the basis 

contended in this application. That is the nub of the issues central to the determination to 

be made in this matter. 

 

[16] It is against that background that I directed the parties to consider the matter or 

decision of R V Handfiled- Jones, which I had the privilege to author. R V Handfiled- 

Jones also dealt with the refusal by the CIPC to reserve a proposed company name on the 

basis that the proposed name is in conflict with other comparative names. The CIPC did 

not take part in the proceedings relating to the R V Handfiled- Jones matter. But due to 

the nature and extent of the order granted in that matter, the CIPC ought to have been 

made aware of the existence of that decision. The R V Handfiled- Jones decision was also 

attached to the directives to the parties of 18 May 2018. Besides, the issues in the R V 

Handfiled- Jones decision were also dealt with in other matters involving the CIPC.9  

 

[17] I referred to the R V Handfiled- Jones decision because, in my view, it assists in 

laying out a basis for a determination to be made in this matter and sufficiently traverses 

the legal principles applicable to the current matter. I do not deem it necessary to reinvent 

                                                 
8 See letter by the registrar of the Companies Tribunal dated 18 May 2018.  
9 See, among others, the decision of Dwight Godby Jefferys versus Companies and Intellectual Property 

Commission under Case/File Number: CT018May2014, dated 31 October 2014. For further decisions visit 

the Tribunal’s website: www.companiestribunal.org.za. 
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the wheel, so to speak, and therefore refer to the material part of the R V Handfiled- Jones 

decision as follows: 

 

“[5] I find it rather difficult to deal with this application without the 

participation of the CIPC or its response to the submissions made in this 

application. I could not locate within the Companies Act 71 of 2008 (the CA 

2008) or the Companies Regulations, a provision grounding the refusal of an 

application for reservation of name by the CIPC on the basis that comparative 

name exists. … Section 12 of the CA 2008 is the most relevant regarding 

reservation of names. It reads as follows in relevant part: 

… 

“12. Reservation of name and defensive names 

(1) A person may reserve one or more names to be used at a later time, either for 

a newly incorporated company, or as an amendment to the name of an existing 

company, by filing an application together with the prescribed fee. 

(2) The Commission must reserve each name as applied for in the name of the 

applicant, unless - 

(a) the applicant is prohibited, in terms of section 11(2)(a), from using the name 

as applied for; or 

(b) the name as applied for is already reserved in terms of this section. 

(3) If, upon reserving a name in terms of subsection (2), there are reasonable 

grounds for considering that the name may be inconsistent with the requirements 

of- 

(a) section 11(2)(b) or (c)- 

(i) the Commission, by written notice, may require the applicant to serve a copy 

of the application and name reservation on any particular person, or class of 

persons, named in the notice, on the grounds that the person or persons may have 

an interest in the use of the name that has been reserved for the applicant; and 

(ii) any person to whom a notice is required to be given in terms of subparagraph 

(i) may apply to the Companies Tribunal for a determination and order in terms 

of section 160; or 

(b) section 11(2)(d)- 
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(i) the Commission may refer the application and name reservation to the South 

African Human Rights Commission; and 

(ii) the South African Human Rights Commission may apply to the Companies 

Tribunal for a determination and order in terms of section 160. 

(4) … ”  

 

[quoted without notes, but with added underlining] 

 

 

[6] Section 11(2) of the CA 2008 referred to in the quoted part of section 12 

above, reads as follows in the relevant part: 

“11. Criteria for names of companies 

(1)… 

(2) The name of a company must- 

(a) not be the same as - 

(i) the name of another company, domesticated company, registered external 

company, close corporation or co-operative; 

(ii) a name registered for the use of a person, other than the company itself or a 

person controlling the company, as a defensive name in terms of section 12(9), or 

as a business name in terms of the Business Names Act, 1960 (Act No. 27 of 

1960), unless the registered user of that defensive name or business name has 

executed the necessary documents to transfer the registration in favour of the 

company; 

(iii) a registered trade mark belonging to a person other than the company, or a 

mark in respect of which an application has been filed in the Republic for 

registration as a trade mark or a well-known trademark as contemplated in 

section 35 of the Trade Marks Act, 1993 (Act No. 194 of 1993), unless the 

registered owner of that mark has consented in writing to the use of the mark as 

the name of the company; or 

(iv) a mark, word or expression the use of which is restricted or protected in 

terms of the Merchandise Marks Act, 1941 (Act No. 17 of 1941), except to the 

extent permitted by or in terms of that Act; 

(b) not be confusingly similar to a name, trade mark, mark, word or expression 

contemplated in paragraph (a) unless - 
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(i) in the case of names referred to in paragraph (a)(i), each company bearing any 

such similar name is a member of the same group of companies; 

(ii) in the case of a company name similar to a defensive name or to a business 

name referred to in paragraph (a)(ii), the company, or a person who controls the 

company, is the registered owner of that defensive name or business name; 

(iii) in the case of a name similar to a trade mark or mark referred to in paragraph 

(a)(iii), the company is the registered owner of the business name, trade mark or 

mark, or is authorised by the registered owner to use it; or 

(iv) in the case of a name similar to a mark, word or expression referred to in 

paragraph (a)(iv), the use of that mark, word or expression by the company is 

permitted by or in terms of the Merchandise Marks Act, 1941; 

(c) not falsely imply or suggest, or be such as would reasonably mislead a person 

to believe incorrectly, that the company- 

(i) is part of, or associated with, any other person or entity; 

(ii) is an organ of state or a court, or is operated, sponsored, supported or 

endorsed by the State or by any organ of state or a court; 

(iii) is owned, managed or conducted by a person or persons having any 

particular educational designation or who is a regulated person or entity; 

(iv) is owned, operated, sponsored, supported or endorsed by, or enjoys the 

patronage of, any- 

(aa) foreign state, head of state, head of government, government or 

administration or any department of such a government or administration; or 

(bb) international organisation; and 

(d) not include any word, expression or symbol that, in isolation or in context 

within the rest of the name, may reasonably be considered to constitute- 

(i) propaganda for war; 

(ii) incitement of imminent violence; or 

(iii) advocacy of hatred based on race, ethnicity, gender or religion, or incitement 

to cause harm.” 

 

[notes omitted] 

 

 



 15 

[7] A reading of section 11(2) confirms that, this statutory provisions 

prohibits, among others, the use or registration of company names which are 

identical (the words “same as” are used) or confusingly similar to other company 

names etc. or names which falsely imply or suggest, or be such as would 

reasonably mislead a person to believe incorrectly, that the company, is part of, 

or associated with, any other person or entity”. This provision must be read with 

regulation 8 of the Companies Regulations. I consider the following part of this 

regulation as relevant for current purposes: 

“8. Company names  

(1) In this regulation––  

(a)… 

(b) “proposed company name” means a name that appears on––  

(i) an application for name reservation … 

… 

(6) If a proposed company name––  

(a) is similar to the name of another company, close corporation or co-operative, 

and is claimed to be justifiable on the grounds that––  

(i) the company concerned; and  

(ii) the other company, close corporation or co-operative, as the case may be, are 

both part of the same group of companies; or  

(b) falls within any category of names restricted in terms of section 11 (2) (c), 

and is claimed to be justifiable on the grounds that the company to use that name 

is in fact part of, associated with, operated by, sponsored by, supported by, 

endorsed by, owned by, conducted by, or enjoys the patronage of, as the case 

may be, a person or entity contemplated in that section, the application or notice 

to use that name must include satisfactory evidence supporting that claim.  

(7) …” 

 

[notes omitted] 

 

 

[8] The criteria stated in both section 11 and regulation 8 serve a two-fold 

purpose: firstly, they guide an applicant for reservation of a name and secondly, 

they set out instances or forms under which use or registration of a name is 
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proscribed. This expansive form of section 11(2) of the CA 2008 and its 

accompanying regulations, served to ensure certainty in the body of the statute 

and limit the need for providing further details through practice directives or 

notes as was done under the repealed Companies Act 61 of 1973 (the CA 1973). 

However, the practice notes or directives under the CA 1973 lacked statutory 

effect or force, but were still considered useful guidelines even by our courts.  

[9] The process for reservation of names and therefore the CIPC’s role in the 

approval (or disapproval) of company names, among others, is set out in section 

12 of the CA 2008 quoted under paragraph 5 above. In terms of section 12(2) the 

CIPC must reserve a name, unless the proposed name is prohibited for use in 

terms of section 11(2)(a) or a proposed name is already registered. Section 

11(2)(a) prohibits the use of names which are “the same as”, among others, other 

company names. The other grounds of prohibition as contemplated in sections 

11(2)(b); (c) and (d) are not included. The CIPC has to approve the reservation of 

name where such name falls without the purview of the prohibitions in sections 

11(2)(b); (c) and (d). The CIPC doesn’t appear to have any choice or discretion 

in this regard, except that should the CIPC under reasonable grounds consider a 

reserved name to be inconsistent with the requirements of those provisions (i.e. 

sections 11(2)(b); (c) and (d)) of the CA 2008, it may act in terms of section 

12(3)(a) or (b), whatever the case may be.   

I regard a further explanation - without necessarily dwelling on this - to be 

necessary in this regard. It may be apposite to quote the relevant part of another 

critical provision: regulation 9. Regulation 9 explicates or gives practical effect to 

section 12, among others, as follows:  

“9. Reservation of company names  

(1) An application to reserve a name in terms of section 12 (1) must be made in 

Form CoR 9.1, may include as many as four alternative names listed in order of 

preference, and must be accompanied by––  

(a) the fee set out in Table CR 1; and  

(b) any relevant documentation or evidence required in terms of regulation 8 with 

respect to each name included in the application.  

(2) An application to extend the reservation of a name, as contemplated in section 

12 (4), must be made in Form CoR 9.2, and must be accompanied by––  

(a) the fee set out in Table CR 1; and  
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(b) in the case of a name in respect of which satisfactory evidence of any facts 

was required in terms of regulation 8 when the name was first reserved, further 

satisfactory evidence of the relevant circumstances, including any alteration in 

those circumstances since the reservation was first applied for.  

(3) As soon as practicable after receiving an application to reserve a name, or to 

extend the reservation of a name, the Commission must consider the name, or if 

more than one name is included in the application for reservation, must consider 

the names serially in the order in which they appear in the application, and must 

issue to the applicant––  

(a) a Notice Requiring Further Particulars in Form CoR 9.3, if the Commission 

requires more information to satisfy any relevant requirements in terms of section 

11 or 12 or regulation 8, before determining whether to accept the application; or  

(b) a Notice Confirming a Name Reservation or Registration in Form CoR 9.4, if 

the Commission has accepted an application to reserve a name, or extend the 

reservation of a name; or  

(c) a Notice Refusing a Name Reservation or Registration in Form CoR 9.5, if––  

(i) the form of the name, or in the case of an application including alternative 

names, the form of each such name, fails to satisfy any requirements set out in 

section 11 or 12, or regulation 8; or 

(ii) the use of that name, or in the case of an application including alternative 

names, the use of each of those names, by the applicant is prohibited in terms of 

the Act.  

(4) If the Commission has accepted the reservation of a name that the 

Commission considers may be contestable on any ground contemplated in 

section 12 (3), the Commission, when issuing Form 9.4 in response to that 

application, must also issue–  

(a) A Notice of a Potentially Contested Name, in Form CoR 9.6, to the applicant 

if the name is contestable in terms of section 12 (3)(a), read with section 11 

(2)(b) or (c); or  

(b) a Notice of a Potentially Offensive Name, in Form CoR 9.7, to the South 

African Human Rights Commission and to the applicant, if the name is 

contestable in terms of section 12 (3)(b), read with section 11(2)(d).” 

 

[quoted without notes, but with added underlining] 
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[10] Here is the explanation hinted in the overflow to paragraph 9 above. If 

upon reserving a proposed company name [and issuing Form CoR 9.4] “there are 

reasonable grounds for considering that the name may be inconsistent with the 

requirements” of the other subsections of section 11(2), being (2)(b), (c), (d), the 

CIPC is given the discretion to act as specified. It can, among others, require of 

an applicant through a notice [by issuing Form CoR 9.6, together with Form CoR 

9.4] to serve a copy of the application on a person or persons which may have an 

interest in the use of the name that has been reserved for the applicant. It may 

also refer the application and name reservation to the South African Human 

Rights Commission [by issuing CoR 9.7, together with Form CoR 9.4]  

Therefore, in my view, unless a proposed name is the same as the name of 

another company or is the same as a trade mark etc. of another or is already 

reserved, the CIPC may not refuse reservation. It must register the proposed 

name or should it consider that there are reasonable grounds to consider the 

proposed name inconsistent with the provisions of the CA 2008, it may thereafter 

take the steps contemplated in sections 12(3). Unfortunately none of these 

grounds include the reason given by the CIPC in this matter, being that 

“Comparative name exists”. 

 

[11] Regulation 9 appears to contradict section 12 in some respects. For 

example, in terms of regulation 9 the CIPC may issue the Form CoR 9.5 when a 

name, “fails to satisfy any requirements set out in section 11 or 12, or regulation 

8” or the use of the name is prohibited in terms of the CA 2008. This contradicts 

what is stated above. In terms of section 12(2) the CIPC can only refuse to 

register a name when it is the same as that of another company or trade mark or 

that the name is already registered. The Minister through the regulation purports 

to grant further bases upon which the CIPC may refuse an application for 

reservation of a name, when the Parliament through the CA 2008 did not. In my 

view, regulation 9(3)(c) appears to be ultra vires section 12 of the CA 2008. Let 

me hasten to point out that, this does not constitute a finding. As a creature of 

statute do not have this statutory competence. This competence is the domain of 

our courts and when the opportunity arose this was said: 

“No matter how clear and unequivocal such regulations may purport to be, their 

interpretation and validity are dependent upon the empowering provisions which 
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authorise them. One must therefore have regard to the intention of the Legislature 

as reflected in the Act, it being the enabling statute under which the 

…Regulations were promulgated, in order to ascertain whether the regulations 

are in conformity, and not in conflict, with such intention, for to the extent that 

they are in conflict with such intention they are ultra vires. Cf Belinco (Pty) Ltd v 

Bellville Municipality and Another 1970 (4) SA 589 (A).” 

  

And the Supreme Court of Appeal also had an opportunity to say these, in the 

matter of Bezuidenhout v Road Accident Fund [2003] 3 All SA 249 (SCA) at 

paragraph [10] thereof:  

“In my view, however, this is of no consequence since it must in any event be 

implied that s 26(1) cannot empower the making of regulations which widen the 

purpose and object of the present Act or which are in conflict therewith. See R v 

Hildick-Smith 1924 TPD 69 at 92 and Caney, Statute Law and Subordinate 

Legislation 88. Bennion, Statutory Interpretation 3rd ed (1997) at 189 points out 

that underlying the concept of delegated legislation is the basic principle that the 

legislature delegates because it cannot directly exert its will in every detail. All it 

can in practice do is to lay down the outline. This means that the intention of the 

legislature, as indicated in the enabling Act, must be the prime guide to the 

meaning of delegated legislation and the extent of the power to make it. Bennion 

continues as follows: 

 

'The true extent of the power governs the legal meaning of the delegated 

legislation. The delegate is not intended to travel wider than the object of the 

legislature. The delegate's function is to serve and promote that object, while at 

all times remaining true to it.'” 

 

 

 [Quoted without the accompanying footnotes] 

 

 

[18] On the basis of, among others, the above-mentioned authorities, I consider the 

principle that regulations (as subordinate legislation) made in terms of legislation ought 
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to be consistent with the authorising or enabling legislation, to be trite. This is also borne 

by section 223 of the Companies Act which authorises the Minister to “make any 

regulations expressly authorised or contemplated elsewhere in this Act…”10  I understand 

this to mean that the Minister may not in terms of his or her delegated authority stray 

beyond the confines of his delegation by Parliament when making the regulations. 

 

 

[19] Further in terms of section 195(1) of the Companies Act, this Tribunal is enjoined 

to “make any order provided for in this Act” in respect of applications may be made to 

the terms of the Companies Act. Regulation 9 purports to have been authorised or 

enabled by section 12 of the Companies Act. Therefore, it is to section 12 of the enabling 

primary or superior legislation that we have to turn to in case of application or 

interpretation of the subordinate or inferior legislation, as represented by regulation 9 of 

the Companies Regulations. This is quite preferable as section 12 provides, in my view a 

very elaborate and fair process through which the company name disputes may be 

resolved. It is also clear that in terms of the process set out in section 12, the CIPC is an 

impartial administrator and does not have to determine whether names are confusingly 

similar or not and is only empowered to refuse name registration or reservation when 

they are the same as those already reserved or registered. This is the jurisdiction carved 

out for the Companies Tribunal. I extensively dealt with this in the R V Handfiled- Jones 

decision referred to above and there is currently no need to belabour the issues. 

Therefore, I will apply the provisions of the Companies Act, particularly section 12(2) 

thereof and direct, in terms of section 160(3)(b), also of the Companies Act, the CIPC to 

reserve the name proposed by the applicant. I do not deem it warranted (in the exercise of 

my discretion in terms of regulation 156 of the Companies Regulations) to make an 

award of costs against the CIPC, despite what I am to deal with next, regarding the role 

played and conduct of the representatives of the CIPC in this matter. 

 

 

                                                 
10 I added underlining to the quotation.  
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Confusion over the role of the Companies Tribunal and the relationship the 

Companies Tribunal and the CIPC, including conduct of CIPC’s representatives 

[20] The CIPC, after receiving a notice of set down of this matter from the office of 

the registrar of this Tribunal, engaged in a series of electronic mail exchanges with the 

office of the registrar. Most of the exchanges indicate a confusion on the part of the 

CIPC’s representatives regarding the role of the Companies Tribunal and the relationship 

between the Companies Tribunal and the CIPC. One gets an impression, from a reading 

of these exchanges (which exchanges served before me at the hearing of this application), 

that according to the CIPC, this Tribunal is an extension of the CIPC or just another 

entity whose directives issued by its presiding members in proceedings may just be 

ignored. It is unavoidable not to single out the conduct of the CIPC’s senior manager: 

companies and close corporations, Ms Christa Klokow. The impression I got is that 

according to Ms Klokow, directives and notices issued by this Tribunal may simply be 

ignored when the CIPC rather prefers to have some sort of informal engagements or to 

deal with matters differently. Also, that proceedings of this Tribunal in other matters may 

be willy-nilly halted because the CIPC is pursuing informal engagements or has not 

received a preferred outcome or response in another matter before this Tribunal. I think 

Ms Klokow and her colleagues could significantly benefit from a careful reading of the 

provisions from the Companies Act in respect of this Tribunal, including the following: 

 

 “193. Establishment of Companies Tribunal 

(1) There is hereby established a juristic person to be known as the Companies Tribunal, 

which- 

(a) … 

(b) is independent, and subject only to the Constitution and the law; 
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(c) must exercise its functions in accordance with this Act; and 

(d) must perform its functions impartially and without fear, favour, or prejudice, and in as 

transparent a manner as is appropriate having regard to the nature of the specific function. 

(2) Each organ of state must assist the Companies Tribunal to maintain its independence 

and impartiality, and to perform its functions effectively. 

… 

195. Functions of Companies Tribunal 

(1) The Companies Tribunal, or a member of the Tribunal acting alone in accordance 

with this Act, may- 

(a) adjudicate in relation to any application that may be made to it in terms of this Act, 

and make any order provided for in this Act in respect of such an application; 

(b) assist in the resolution of disputes as contemplated in Part C of Chapter 7; and 

(c) perform any other function assigned to it by or in terms of this Act, or any law 

mentioned in Schedule 4. 

(2) … 

(5) The decision of a panel on a matter referred to it must be in writing and include 

reasons for that decision.” 

 

 [underlining added for emphasis] 

 

[21] The above clearly confirms that the Companies Tribunal is an independent 

adjudicating body and has no formal relationship with the CIPC from an adjudication 

point of view. The Tribunal is enjoined to “perform its functions impartially and without 

fear, favour, or prejudice, and in as transparent a manner”. Therefore, this Tribunal 

cannot pursue any informal engagements with parties in matters before it including the 

CIPC, save, in as far as, those engagements are permissible in terms of the provisions of 

the Companies Act and the Companies Regulations. 
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[22] Further, the conduct of the CIPC’s representatives in this matter may have 

bordered on contempt of this Tribunal. The CIPC was timeously served with a notice of 

set down for the hearing, but waited until the eve of the hearing to mention that its 

preferred representatives were unavailable to take part at the hearing. No formal notice 

was given to the presiding member or the applicant in this regard and the CIPC relied on 

informal electronic mail exchanges with the office of the registrar. Also, after being 

absent from the hearing without any explanation, the CIPC representatives took 

advantage of the opportunity granted to the parties to make further submissions, and 

indicated that it would like to engage the office of the State Attorney in respect of the 

making of further legal submissions. The request was granted, with an obvious further 

delay in the disposal of the matter, but nothing appears to have come out of this. What 

followed was a further expression of unnecessary and irrelevant personal sentiments of 

the representatives of the CIPC and report on personal excursions into the private affairs 

of the applicant. This type of conduct cannot be countenanced by this Tribunal or even 

the CIPC, particularly considering that the CIPC is also enjoined to “exercise the 

functions assigned to it in terms of [the Companies Act] … in … the most cost-efficient 

and effective manner; and … in accordance with the values and principles mentioned in 

section 195 of the Constitution”.11 One can only hope that the conduct displayed by the 

                                                 
11 Section 195(1) of the Constitution reads in the material part: “(1) Public administration must be governed 

by the democratic values and principles enshrined in the Constitution, including the following principles: 

(a) A high standard of professional ethics must be promoted and maintained.  (b) Efficient, economic and 

effective use of resources must be promoted.  (c) Public administration must be development-oriented.  

(d) Services must be provided impartially, fairly, equitably and without bias. (e) People’s needs must be 

responded to, and the public must be encouraged to participate in policy-making. (f) Public administration 

must be accountable. (g) Transparency must be fostered by providing the public with timely, accessible and 

accurate information. (h) Good human-resource management and career-development practices, to 

maximise human potential, must be cultivated. (i) Public administration must be broadly representative of 

the South African people, with employment and personnel management practices based on ability, 

objectivity, fairness, and the need to redress the imbalances of the past to achieve broad representation” 
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representatives of the CIPC in this matter constitutes isolated incidents, and that the 

words of disapproval expressed above are heeded. 

 

Conclusion and Order 

[23] As indicated above, the applicant is successful in this application. However, there 

will be additional orders made, as contemplated in section 12(3) of the Companies Act.  

 

[24] Therefore, I make an order in the following terms: 

a) the application is granted; 

b) the Companies and Intellectual Property Commission (the CIPC), the 

respondent herein, is directed to reserve the name RAMAFALO for the 

applicant within 20 business days from date of receipt of this order from 

the registrar or recording officer of the Companies Tribunal; 

c) the CIPC is directed to serve a copy of the application for name 

reservation (the applicant’s COR9.1 dated 07 February 2018) and 

confirmation or notice of the name reservation on any person that may 

have an interest in the use of the name RAMAFALO, including the 

proprietors of the names RAMAFALO CONSTRUCTION AND 

TRADING; NEO RAMAFALO; RAMAFALO FUNERAL SERVICES; 

 RAMAFALO TRADING, and RAMAFALO M ATTORNEYS, within 30 

business days from date of receipt of this order from the registrar or 

recording officer of the Companies Tribunal; 
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d)  the CIPC is directed to file proof of compliance with b) and c) of this order 

within 35 business days from date of receipt of this order from the registrar 

or recording officer of the Companies Tribunal, and 

 

e) the registrar or recording officer of the Companies Tribunal is requested to 

send a copy of this order to the applicant and the CIPC within 5 business 

days from date of this order. 

 

 

 

_________________________ 

Khashane La M. Manamela 

Member, Companies Tribunal 

29 June 2018 


