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Introduction  

[1] In this application, Imperio Proprietary Limited (the applicant) objects to the use 

of the company name “Imperio”, by the respondent private company, which, evidently, 

bears the same name as the applicant: “Imperio”. The applicant complains that the 

respondent’s name denotes association and/or affiliation between the applicant or its 

business and the respondent, which is impermissible in terms of the provisions of section 

11(2)(c)(i)1 of the Companies Act 71 2008 (the Companies Act). 

 

[2] On 07 November 2017 or around that date, this application was issued or filed by 

the applicant generally seeking an order in terms of section 11(2) of the Companies Act. 

But, the information provided in the application is very frugal on the issues relevant to 

the relief sought, whereas information or documentation provided, is largely irrelevant. 

 

[3] On 29 January 2018, the applicant filed a request for default order in terms of 

regulation 153 of the Companies Regulations, 2011.2 The respondent failed or neglected 

to deliver an answer within the period envisaged by regulation 143 of the Companies 

Regulations.3 The applicant served the application on the respondent through the sheriff 

of the High Court by affixing to the principal gate at the applicant’s registered office 

address. The sheriff’s return states that the premises at the address are “kept locked and 

                                                 
1 See par [9] below, for a reading of the material part of section 11(2). 
2 Regulation 153 reads in the material part: “(1) If a person served with an initiating document has not filed 

a response within the prescribed period, the initiating party may apply to have the order, as applied for, 

issued against that person by the Tribunal. (2) On an application in terms of sub-regulation (1), the Tribunal 

may make an appropriate order - (a) …; and (b) if it is satisfied that the notice or application was 

adequately served. (3) Upon an order being made in terms of sub-regulation (2), the recording officer must 

serve the order on the person described in subsection (1) and on every other party.” 
3 Regulation 143 reads in the material part: “(1) Within 20 business days after being served with … an 

application, that has been filed with the Tribunal, a respondent who wishes to oppose the … application 

must – (a) serve a copy of an Answer on the initiating party; and (b) file the Answer with proof of service.” 
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thus prevents alternative service”.4 I am satisfied that the application was adequately 

served.5 

 

[4] As indicated above, the applicant submits that the respondent’s name does not 

satisfy the requirements of the Companies Act. I will make a determination of the 

aforementioned issue, after reflecting a brief background of the matter and dealing with 

submissions made by the applicant in this regard. 

 

Brief background 

[5] The applicant was incorporated on 10 November 1993, as a private company, by 

the predecessor to the Companies and Intellectual Property Commission (the CIPC).6 

  

[6] It is stated as part of the grounds of objection to the respondent’s use of the 

impugned name that, the applicant has for the past 24 years been actively and extensively 

providing services in industrial, commercial and all of immovable property-related 

construction, building and project development. Further, the applicant is a subsidiary of a 

group of companies called Improvon Group of Companies. This group of companies is 

said to currently have property portfolio in excess of R4 billion. 

 

[7] On the other hand, the respondent was incorporated, as a private company, on 28 

August 2017. Therefore, I hasten to point out, the respondent is clearly a very new 

                                                 
4 See “Appendix 3” to the application. The applicant interchangeably refers to attachments to the founding 

affidavit as annexures and appendices. 
5 See regulation 153(2)(b) of the Companies Regulations. 
6 See Annexure “B” to the application, which is a certificate issued by a third-party service provider is 

ostensibly connected to the CIPC on 02 November 2017 in respect of the applicant. 
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company, when compared to the applicant (as the latter was registered in 1993). From the 

records of the CIPC included in the application, the following further appears regarding 

the respondent: the respondent has five directors; its registered office address is in 

Karenpark Extension 5, Gauteng and it also serve as the respondent’s postal address.7 

The same address is reflected as residential address of one of the respondent’s directors.8 

 

[8] On 02 November 2017, the applicant became aware of the existence of the 

respondent. However, it is not disclosed how the applicant became aware of such 

existence, but nothing really turns on this, as the respondent had only been incorporated a 

few months before in August 2017.  

 

Applicant’s case 

[9] As stated above, the determination to be made in this application is located in the 

provisions of section 11(2) of the Companies Act. This statutory provision reads as 

follows in the material part: 

 

 “(2) The name of a company must- 

(a) not be the same as - 

(i) the name of another company… 

… 

(b) not be confusingly similar to a name…contemplated in paragraph (a) unless - 

(i) in the case of names referred to in paragraph (a)(i), each company bearing any 

such similar name is a member of the same group of companies; 

… 

(c) not falsely imply or suggest, or be such as would reasonably mislead a 

                                                 
7 See Annexure “C” to the application, which is a certificate issued by a third-party service provider is 

ostensibly connected to the CIPC on 02 November 2017 in respect of the respondent. 
8 Ibid. 
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person to believe incorrectly, that the company –  

(i) is part of, or associated with, any other person or entity…”  

 

[10] The applicant, as already indicated above, complains that the name of the 

respondent denotes an association or affiliation with the applicant or its business. For 

completeness, I reflect the material part of the applicant’s submissions, which reads: 

 

“7. The Respondent Company bearing the same name as the [applicant] is no 

way affiliated to the Applicant Company or Improvon or its directors, 

agents, employees, officers or servants.  

 

8. The Respondent Company name IMPERIO (PTY) LTD which has now 

been registered by the Respondent Company, wholly incorporates the 

Applicant Company’s name IMPERIO (PTY) LTD, and is thus likely to 

create confusion, may falsly [sic] imply or suggest, or be such as would 

reasonably mislead a person into believing that the Respondent Company 

is the same as the Applicant Company. 

 

9. The Respondent Company’s name constitutes an infringement of the 

Applicant Company’s registered company name and will prejudice the 

Applicant Company and may potentially cause severe financial loss and 

or reputational damage to the Applicant Company.”9 

 

Conclusion  

[11]  I agree with the applicant that, on the basis of the above submissions, the 

respondent’s use of the impugned name does not satisfy the requirements of section 

11(2)(b)(i) of the Companies Act. However, as stated above, the respondent’s name is 

clearly the same, constant and vowel, as the applicant’s name. It wholly incorporates the 

                                                 
9 See pars 7 to 9 of the founding affidavit.  
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applicant’s name, as submitted by the applicant. I, therefore, find without much ado that, 

the respondent’s is the same as the applicant’s and, thus, do not satisfy the requirements 

of section 11(2)(a)(i) of the Companies Act. 

 

Order  

[12] Therefore, the following order is made: 

 

a) the respondent’s registered company name “IMPERIO” does not satisfy 

the requirements of the Companies Act 71 of 2008; 

 

b) the respondent is directed to choose a new name and file a notice of 

amendment to its Memorandum of Incorporation; 

 

c) the respondent is directed to complete the activities ordered in b) hereof 

within three (03) months of service of this order upon the respondent in 

terms of regulation 153(3) of the Companies Regulations, 2011. 

 

 

_________________________ 

Khashane La M. Manamela 

Member, Companies Tribunal 

28 February 2018 


