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IN THE COMPANIES TRIBUNAL OF SOUTH AFRICA 

 
          Case No: CT010JUL2017 

 
 
In the matter between: 
 
MOSES THAPEDI MOHLABANE     APPLICANT 
 
And 
 
TRUSTGRO DEVELOPMENTS (PTY) LTD  1ST RESPONDENT 
 
RUDOLF JOHANNES DU PLESSIS   2ND RESPONDENT 
  
 
 
Presiding Member of the Tribunal: Kasturi Moodaliyar 
 
Date of hearing: 19 January 2018 
 

 
DECISION (Reasons and Order) 

______________________________________________________________ 
 
INTRODUCTION 
 

[1] In this matter the Applicant has applied for an order to be re-instated as 

the director of the company Trustgro Developments (Pty) (Ltd) 

registration number 1997/022128/07). 

 

THE PARTIES   

 

[2] The Applicant is Moses Thapedi Mohlabane (the “Applicant”), an adult 

male businessman, represented at the hearding by Adv Saldulker, 

briefed by Sipho  Mabunda Attorneys. 
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[3]  The First Respondent is Trustgro  Developments (Pty) Ltd, (“First 

Respondent”) a company incorporated in accordance with the 

company laws of South Africa, with its registered address at Waterkloof 

Gardens, Suite 401, 270 Main Street, Brooklyn, Pretoria. 

 

[4] The Second Respondent is Rudolf Johanns Du Plessis (“Second 

Respondent), an adult male businessman and director of the First 

Respondent.  The First and Second Respondent were represented at 

the hearing by Advocate WJ Bezuidenhout instructed by JF Van 

Deventer Incorporated. 

 
 

BACKGROUND 

 

[5] According to the Applicant he was employed at the First Respondent 

from its inception in 1997. He was promoted to Marketing Director in 

2004 where he was regarded as a manager.  

 

[6] The Applicant argues that on 18 July 2014, he signed an “Agreement 

for sharing profit between employer and employee” which was between 

himself and the First Respondent, who was represented by the Second 

Respondent.  

  

[7] The Applicant believes that according to the said agreement, he was 

entitled to a 10% profit share of the First Respondent’s annual net 

profits (after tax) at the end of each financial year, and that the duration 

of the profit share pay out was effective from June 2013 and to 

continue throughout the period of his employ at the First Respondent.  

 

[8] The Applicant states that he was not given a copy of the contract 

mentioned above, nor his employment contract, and that his 

relationship with the Second Respondent had become strained.  He 
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states that he has not received any profit share from the First 

Respondent. He is still within the employ of the First Respondent.  

 

[9] The Applicant further states he was unilaterally removed as Director of 

the First Respondent in December 2016, and only informed after the 

fact in January 2017, verbally by the Second Respondent that he had 

been demoted and that he was removed as a director of the First 

Respondent. The Second Respondent is the only remaining director of 

the First Respondent.  

 
[10] According to the Second Respondent the trust relationship 

between the parties started breaking down as soon as the Applicant 

was made a director of the Company. It is alleged that the Applicant 

told the Second Respondent that he does not trust him.  There was 

also an incident around June 2017 when the Applicant was instructed 

to obtain certain sensitive documentation required to finalise a 

purchase transaction, and it transpires that the Applicant refused to do 

so. The Applicant had apparently refused to complete his duties in 

accordance with his position. 

 

THE HEARING 

 

[11] The Respondents made an application for condonation for the 

late filing of their answering affidavit.  It came to light that the Applicant 

delivered the application to the Respondents by placing the copy on 

the Second Respondent’s desk. This file was amongst a pile of other 

documentation and overlooked by the Second Respondent.  Upon 

taking sight of the file, the Second Respondent wished to act on it and 

needed time to consult with his legal representatives and filed his 

affidavit more than a month after it was due.  The Applicant does not 

object to the condonation.  There were 18 pages of the file which were 

not properly served to the Respondents. The Applicant has chosen not 

to rely on these pages for the purposes of the hearing. The Applicant 

also made a request for condonation for the late filing of his replying 
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affidavit. After receiving the Respondent’s affidavit the Applicant 

required time to consult with his legal representatives and he was 

unable to do so during the week. The Applicant contends that the 

Respondent did not suffer any prejudice from this delay.  For these 

reasons, condonation for both applications were granted at the hearing 

and the matter proceeded on the merits. 

 

[12] The Applicant and the Respondents are in dispute regarding 

whether a copy of the employment contract was provided to the 

Applicant and the Applicant denied that the signature which appeared 

on the contract was his.  This is not a matter that is salient to the 

hearing before us, and the Tribunal will not pronounce on same. 

 

[13] The Applicant argued that it he is bringïng an application for 

relief in terms of Section 165 of the Companies Act.  However this 

section of the Act refers to complaints to the Commission (being the 

CIPC) or the Panel (being the Takeover Regulation Panel) and does 

not fall within the Tribunal’s jurisdiction.  This section does not apply in 

this matter.  

 
 

[14] The Applicant then chose to rely on Section 156.  However, after 

some thought, admitted that there is no provision in the Act for 

reinstatement of the director, and the reinstatement point is moot at this 

juncture.  The Companies Tribunal does not have jurisdiction to order a 

re-instatement of company directors, as it is not a “court”.1 

 

[15] The Applicant further argued at the hearing that he disputes how 

the profit share was calculated.  The Tribunal is not in a position to 

determine the nature of the profit share calculation for the purposes of 

this hearing, save to say, that the Applicant did, in his papers, deny 

ever receiving a share of the profits. 

                                            
1 See Obakeng Lebethe v Rodrick Thabiso Moropa, Companies Tribunal case number 
CT005Apr2016. 
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[16] The Applicant puts a serious allegation that there was possible 

“fronting” by the Respondents. However, the Applicant does not 

provide more information or evidence of this conduct.  

 

[17] The Applicant also denied that he received notice of the 

directors meeting.  He states that there is a distinction between the 

correspondence sent to the email address “ moses@trustgro.co.za” 

and the other that just says “Moses”.  The Respondents disputed the 

fact that notice of the meeting was not sent to the proper email 

address.  They also argued that the Applicant’s bold denial of receiving 

notice of the meeting is not mentioned in the papers and only 

emanates from the Bar at the hearing.  Adv Bezuidenhout also pointed 

out that at first, the Applicant stated that he did not receive a single 

profit share, and now he disputes the calculations of the profits given to 

him.  The Tribunal was urged by the Respondents not to believe the 

Applicant’s version because he has not acted bone fide. 

 

[18] The Applicant also pointed out that the Notice of General 

Meeting of the Shareholders [section 62(1)] did not mean that it was a 

meeting of the directors and said that an insufficient notice period was 

given. 

 
[19] Adv Bezuidenhout clarified that the First Respondent is 100% 

owned by the family Trust (Du Plessis Family), and the Second 

Respondent is a director in that company and represents the family 

trust at the meetings and he argued that the intentions of the meeting 

were clear, meeting the requirements of section 62. 

 

[20] Further, the Respondents argued that sufficient notice of the 

meeting was given.  The Notice was delivered on 18 November 2016 

and the 10 days notice period expired on 2 December 2018.  The 

meeting was held on 6 December, which was twelve days after the 

mailto:moses@trustgro.co.za
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notice was given.  The notice and minutes should have referred to the 

agenda, but there was no confusion. 

 

[21] It should be noted that the Second Respondent was the only 

person at the meeting and a representative of the Family trust 

shareholding. 

 

[22] On 2nd of February 2017, the CIPC provided a notice stating 

that “The COR39 was accepted and placed on file and the status, 

Mohlabane Moses Thapedi removed.” 

 
 

APPLICABLE LAW 

 

[23] Section 71 addresses the removal of directors and the relevant 

sections provides: 

  “71 (1) Despite anything to the contrary in a company’s 

Memorandum of Incorporation or rules, or any agreement between a 

company and a director, or between any shareholders and a director, a 

director may be removed by an ordinary resolution adopted at a 

shareholders meeting by the persons entitled to exercise voting rights in an 

election of that director, subject to subsection (2).  

 

(2) Before the shareholders of a company may consider a resolution 

contemplated in subsection (1)— (a) the director concerned must be given 

notice of the meeting and the resolution, at least equivalent to that which a 

shareholder is entitled to receive, irrespective of whether or not the director 

is a shareholder of the company; and (b) the director must be afforded a 

reasonable opportunity to make a presentation, in person or through a 

representative, to the meeting, before the resolution is put to a vote. 

 

(3) If a company has more than two directors, and a shareholder or director 

has alleged that a director of the company— (a) has become— (i) ineligible 

or disqualified in terms of section 69, other than on the grounds 

contemplated in section 69(8)(a); or (ii) incapacitated to the extent that the 

director is unable to perform the functions of a director, and is unlikely to 
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regain that capacity within a reasonable time; or (b) has neglected, or been 

derelict in the performance of, the functions of director, the board, other than 

the director concerned, must determine the matter by resolution, and may 

remove a director whom it has determined to be ineligible or disqualified, 

incapacitated, or negligent or derelict, as the case may be.  

 

(4) Before the board of a company may consider a resolution contemplated 

in subsection (3), the director concerned must be given— (a) notice of the 

meeting, including a copy of the proposed resolution and a statement setting 

out reasons for the resolution, with sufficient specificity to reasonably permit 

the director to prepare and present a response; and (b) a reasonable 

opportunity to make a presentation, in person or through a representative, to 

the meeting before the resolution is put to a vote.  

 

(5) … 

 

(6) … 

(7) … 

 (8) If a company has fewer than three directors— (a) subsection (3) does not 

apply to the company; (b) in any circumstances contemplated in subsection 

(3), any director or shareholder of the company may apply to the Companies 

Tribunal, to make a determination contemplated in that subsection; and (c) 

subsections (4), (5) and (6), each read with the changes required by the 

context, apply to the determination of the matter by the Companies Tribunal.” 

 

    

EVALUATION 

 

[24]  As stated earlier, the Tribunal is not in a position, as initially 

requested by the Applicant, to reinstate the Applicant as director. This 

is beyond the powers acclaimed by the Tribunal and the Applicant’s 

request fails on these grounds. 

 

[25] The Tribunal then turns to the removal of the director as contemplated 

in Section 71 of the Act.  
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[26] In Steenkamp and Another v Central Energy Fund Soc Ltd2 and 

others the Court held that: 

 “A primary distinction is made in sec 71 between meetings of 

shareholders, where a resolution is considered for the removal of a 

director, and meetings of the board of a company which may also 

consider a resolution for the removal of one or more of its directors. 

Subsections 71(1) and (2) deal only with shareholders meetings 

whereas sec 71(3) to (8) deal primarily with meetings of a company's 

board of directors. 

 

In this regard I was initially puzzled by the words 'a shareholder' in sec 

71(3) and 'or shareholder' in sec 71(8)(b) which could be seen as 

indicating that shareholders dissatisfied with a director must exercise 

their right to seek his or her removal through 71(3) or (8), as the case 

may be. However, on reflection, these provisions are clearly there to 

cater for the situation where a shareholder (presumably a minority 

shareholder) seeks to persuade the company's board to remove a 

director for a particular reason/s rather than seeking his/her removal 

through the mechanism of a shareholders meeting.  

 

 It would also appear that the shareholders of a company, acting 

through a shareholders meeting, have a wider discretion or power to 

remove directors than does the company itself acting through its board 

of directors. In the case of the board it would appear to be a 

requirement for the removal of a director that he or she has become 

ineligible in terms of sec 69 of the Companies Act, or disqualified or 

incapacitated or has neglected or been derelict in the performance of 

his or her functions as a director. is not made directly applicable to 

shareholders acting through a shareholders meeting as provided by 

sec 71(1) and (2). Be that as it may, there will obviously be cases 

where the shareholders are of the view, for example, that a director 

has neglected or been derelict in the performance of his or her 

functions as a director and that this provides grounds for his or her 

removal.”3 

 

                                            
2 2017 JDR 1626 (WCC)pg 9. 
3 Ibid pg 10-11. 
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[27]  The matter before us is an unusual situation where the Second 

Respondent is a director and holds the proxy of the Family Trust, which 

Trust holds 100% shares of the First Respondent. The shareholders 

meeting is thus as contemplated by Section 71(1) and 71 (2). Section 

71(3) is not applicable in this case as there are less than three 

directors in the company. Ordinarily it would not be possible to have a 

meeting with oneself to remove another director, and section 71(8) 

caters for that situation. The Respondent argues that the right to 

approach the Tribunal is not a pre-emptive.  However, we are dealing 

with a situation where the 100% shareholding was represented at the 

meeting (albeit through the Second Respondent).  The meeting notice 

to the Applicant was entitled: “Notice for a general meeting of 

shareholders by ordinary resolution to be held on the 6th of December 

in terms of section 62(1)(a) of the Companies Act.”  Whether the notice 

was referred to as an “agenda” or a “meeting” is immaterial, as the title 

in itself would have alerted the Applicant to the nature of the meeting 

and upon further reading, the effect it would have on his status as a 

director. 

 

[28] The Tribunal is inclined to believe the Respondent’s version that the 

notice of the meeting via email was properly sent to the Applicant. 

 

[29] Under this assumption, the Applicant having received sufficient notice 

of the meeting, he would have had a reasonable opportunity to make 

representations both in writing and an oral presentation to the 

shareholders meeting, before the resolution of the meeting  as 

directors was decided upon 

 
 

[30] Under these circumstances any challenge to the removal of the 

Applicant as director based on non-compliance with section 71 must 

fail. 
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ORDER 

 

[31] The application is dismissed. 
 

[32] There is no order as to costs. 
 

 

_____________________ 

KASTURI MOODALIYAR 

COMPANIES TRIBUNAL: MEMBER 

1 March 2018 


