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IN THE COMPANIES TRIBUNAL OF THE REPUBLIC OF SOUTH AFRICA 

CASE NO: CT006SEP2017 

In the matter between:   

SOUTHERN AFRICA COMPRESSED GASES ASSOCIATION NPC      Applicant 

(Registration Number: 1999 / 016873 / 08) 

 

and 

 

SOUTHERN AFRICAN GAS ASSOCIATION NPC    Respondent 

(Registration Number: 2007 / 029511 / 08) 

 

Issue(s) for determination: This is an objection to the registration of the company name 

Southern African Gas Association NPC in terms of sections 11 and 160 of the Companies 

Act, 2008 (Act No. 71 of 2008) read with regulations 13 and 142 of the Companies 

Regulations, 2011. 

Coram:      Lindelani Daniel Sikhitha 

Date of Hearing:    24 January 2018 

Date of handing down of decision:  07 March 2018 

 

DECISION (Reasons and Order) 

______________________________________________________________________ 
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INTRODUCTION 

[1] The Applicant in this matter is Southern Africa Compressed Gases Association 

NPC, with Registration Number: 1999 / 016873 / 08 which is a Non Profit 

Company duly incorporated and registered in accordance with the company laws 

of the Republic of South Africa.  The Applicant’s registered address is situated at 

48 Balmoral Avenue, Hurlingham, Johannesburg, Gauteng Province, Republic of 

South Africa, 2070.1 

[2] However, in paragraph 1.1 of the Objector’s Founding Affidavit (“the Founding 

Affidavit”) deposed to by Jorge Manuel Carapeto Ramires Ramos (“Ramos”) on 

the 21 December 2015, the address of the Applicant is alleged to be situated at 

37 Achter Road, Paulshof Extension 2, Johannesburg, Gauteng Province, 

Republic of South Africa.2 

[3] The Respondent in this matter is Southern African Gas Association NPC with 

Registration Number: 2007 / 029511 / 08 which is a Non Profit Company duly 

incorporated and registered in accordance with the company laws of the Republic 

of South Africa.  The Respondent’s registered address is situated at 27 Princes 

Avenue, Winsor West, Randburg, Gauteng Province, Republic of South Africa, 

2194.3 

                                                           
1    Refer to a copy of Applicant’s Disclosure Certificate: Companies and Close Corporations issued by the 

Commissioner of Companies & Intellectual Property Commission on Friday, November 27, 2015 at 
10:03 which appears at pages 16 to 24 of the indexed and paginated Bundle of Documents. 

2    Refer to page 2 of the Objector’s Founding Affidavit deposed to by Ramos. 
3  Refer to a copy of Respondent’s Disclosure Certificate: Companies and Close Corporations issued by 

the Commissioner of Companies & Intellectual Property Commission on Friday, November 27, 2015at 
10:03 which appears at pages 11 to 14 of the indexed and paginated Bundle of Documents. 
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[4] This is an application in terms of which the Applicant objects to the registration of 

the company name Southern African Gas Association NPC in terms of sections 

11 and 160(2)(b) of the Companies Act, 2008 (Act No. 71 of 2008) (“the Act”) 

read together with Regulations 13 and 142 of the Companies Regulations, 2011 

(“the Regulations”).  In short, it is alleged by the Applicant that the Respondent’s 

name is contrary to the provisions of section 11(2)(b) and/or section 11(2)(a) of 

the Act as it amounts to a name that is confusingly similar to the current name of 

the Applicant.4  It is further alleged by the Applicant that the objection is based on 

the statutory rights which the Applicant holds in the name Southern African 

Compressed Gases Association NPC as registered in terms of the Act as well as 

common law rights that the Applicant had acquired therein through the use of the 

aforesaid name.5 

[5] In essence, the Applicant is seeking a determination by the Companies Tribunal 

in respect of the registration of the amended name of the Respondent, being 

Southern African Gas Association NPC.  It is the Applicant’s contention that the 

Respondent’s name does not contain any descriptive wording and it is therefore 

not clear what part of the gas industry the Respondent seeks to serve.  The 

Applicant further contends that without such descriptive wording the 

Respondent’s name is not distinguishable from the Applicant’s name.  It is 

therefore submitted by the Applicant that the offending name of the Respondent 

                                                           
4   Refer to copy of Form CTR 142 which appears at page 1 of the indexed and paginated Bundle of 

Documents. 
5   Refer to paragraph 4 of the Founding Affidavit deposed to by Ramos which appears at page 5 of the 

indexed and paginated Bundle of Documents 
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is confusingly similar to the Applicant’s own name, being Southern Africa 

Compressed Gases Association NPC and is therefore in contravention of section 

11(2)(b) of the Act. 

[6] I took particular consideration, as I am obliged to do so, of the fact that the 

Applicant initially attempted to file an Application for Relief (Form CTR 142) (“the 

application”) with the Companies Tribunal on the 10th day of March 2016.6  The 

Founding Affidavit deposed to by Ramos was signed on the 21st day of December 

2015.7  I will return to deal with these two events later when a deal with the factors 

which are relevant for my determination of the question as to whether or not the 

Applicant did succeed in showing good cause for its application to be entertained 

by the Companies Tribunal.   

[7] It is common cause that the aforesaid filing was done through email 

communication from the Applicant’s attorneys of record, being Spoor & Fisher 

Attorneys.  The Applicant’s attorneys of record were informed by Mr. Mandla Zibi 

who is the Senior Administrator in the Office of the Registrar of the Companies 

Tribunal that their client’s application as delivered on 10 March 2016 is 

incomplete due to the fact that there is no resolution which had been attached 

thereto authorizing Ramos to act on behalf of the Applicant in bringing the 

application to the Companies Tribunal.8 

                                                           
6  A copy of Form CTR 142 appears at page 1 of the indexed and paginated Bundle of Documents. 
7    Refer to page 9 of the indexed and paginated Bundle of Documents. 
8  Refer to a copy of email communications exchanged between the Applicant’s attorneys of record and 

the Registrar’s Office which appears at page 117 of the indexed and paginated Bundle of Documents. 
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[7] Despite having received the email communication from the Companies Tribunal 

on 14 March 2016, the Applicant and/or the Applicant’s instructed attorneys failed 

and/or neglected to timeously comply with the requirement to furnish a resolution 

authorizing Ramos to act on behalf of the Applicant in bringing the application to 

the Companies Tribunal.  The Companies Tribunal did indicate that it needed 

such a document in order to enable it to issue Form CTR 142 and to allocate a 

Case Number to the application.  I will deal with the conduct of the Applicant in 

dealing with this directive when I determine the question as to whether or not the 

Applicant succeeded in showing good cause for its application to be entertained 

by the Companies Tribunal.  Looking at the chain of events which played 

themselves in this application, it is somewhat obvious that the Applicant is under 

an obligation to show good cause as to why its application should be entertained 

by the Companies Tribunal. 

[8] The Applicant did resubmit its application together with the resolution authorizing 

Ramos to act on behalf of the Applicant as part of the application that was filed 

on the 14th day of September 2017.  Upon submitting the complete application, 

the Companies Tribunal did proceed to issue Form CTR142 and to allocate a 

Case Number to the application.  

 

BACKGROUND AND PROCEDURAL COMPLIANCE MATTERS 

[9] In terms of Regulation 142(1) of the Regulations, a person may apply to the 

Companies Tribunal for an order in respect of any matter contemplated in the Act 
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or the Regulations by completing and filing with the Companies Tribunal’s 

recording officer: 

9.1 an Application in Form CTR 142; and 

9.2 a supporting affidavit setting out the facts on which the application is 

based.   

[10] The current application together with the Founding Affidavit deposed to by Ramos 

was made in terms of sections 11 and 160 of the Act read together with 

Regulations 13 and 142 of the Regulations.  The application was only properly 

filed with the Companies Tribunal on the 14th day of September 2017.9  For all 

intents and purposes, any reference to the date of filing of the application must 

be considered to mean the 14th day of September 2017.  I am therefore satisfied 

that the application was successfully filed by the Applicant on the filing date and 

therefore I should proceed to check the next steps of compliance. 

[11] In terms of Regulation 142(2) of the Regulations, the Applicant is required to 

serve a copy of the Application together with the Founding Affidavit and any 

attachment thereto on each respondent cited in the Application, within 5 business 

days calculated from the filing date. 

[12] It appears from the papers placed before me that the current Application was 

properly served upon the Respondent on the 18th day of September 2017 at 

14h56 at 27 Princes Avenue, Winsor West, Randburg (“the service address”) by 

handing copy thereof to Mrs. E Bootha who is manager of the Respondent.10  I 

                                                           
9  Refer to stamped copy of the Application for Relief dated 10 March 2016 which appears at page 1 of 

the indexed and paginated Bundle of Documents. 
10  Refer to a copy of the Sheriff’s Return of Service which appears at pages 37 of the indexed and 

paginated Bundle of Documents. 
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am satisfied that the service address is the same as the registered address of the 

Respondent as per the Respondent’s Disclosure Certificate.11 

[13] It is therefore clear that service upon the Respondent was effected within a period 

of 5 days calculated from the filing date as stipulated in Regulation 142(2) of the 

Regulations.  I am therefore satisfied that the application in this matter was 

properly served upon the Respondent in the manner that had been fully outlined 

in the Sheriffs’ Returns of Service. 

[14] Consequently I am satisfied that the current Application is in substantial 

compliance with Regulation 142 of the Regulations and it was therefore properly 

brought before the Companies Tribunal. 

[15] In terms of Regulation 143(1) of the Regulations, a respondent who wishes to 

oppose the application must serve a copy of answer on the initiating party and 

file the answer with proof of service thereof with the Companies Tribunal within 

twenty (20) business days after being served with an application that has been 

filed with the Companies Tribunal.12 

[16] It follows therefore that the Respondent was required to serve copies of its answer 

on the Applicant and file its answer together with proof of service on the Applicant 

with the Companies Tribunal within twenty (20) business days in terms of 

Regulation 143(1) of the Regulations. 

                                                           
11  Refer to a copy of Respondent’s Disclosure Certificate: Companies and Close Corporations issued by 

the Commissioner of Companies & Intellectual Property Commission on Friday, November 27, 2015 at 
10:03 which appears at pages 11 to 14 of the indexed and paginated Bundle of Documents.  

12  Regulation 143(1) of the Regulations reads as follows: 
“Within 20 business days after being served with a Complaint Referral, or an application, that has 
been filed with the Tribunal, a respondent who wishes to oppose the complaint or application must–
–  
(a) serve a copy of an Answer on the initiating party; and  
(b) file the Answer with proof of service.” 



Page 8 of 61 
 

[17] Upon proper calculation of the time frames in terms of Regulations 143(1) of the 

Regulations the Respondent was required to serve on the Applicant and to file 

with the Companies Tribunal a copy of its answer to the current Application 

together with proof of service on the Applicant on or before the 17th day of October 

2017.  The Respondent did serve its Answering Affidavit with the Applicant and 

file its Answering Affidavit and proof of service with the Registrar of the 

Companies Tribunal on the 13th day of October 2017.13 

[18] I am therefore satisfied that the Respondent’s Answering Affidavit  was served 

and filed in substantial compliance with Regulation 143(1) of the Regulations.  In 

addition, I have noted that the deponent of the Answering Affidavit did have the 

necessary authority issued to him by and to act on behalf of the Respondent. 

[19] In terms of Regulation 144 of the Regulations, the Applicant may serve a Reply, 

if it wishes to do so, on the Respondent and file a copy of the Reply and proof of 

service within 15 business days after being served with an Answer that raises 

issues not addressed in the initiating document.14 

[22] Upon proper calculation of the time period, the Applicant had until 02 November 

2017 to file its Replying Affidavit should it wishes to do so.  I noted that there were 

several email communications which were exchanged between the parties’ legal 

representatives regarding the issue of granting extension of the time period for 

                                                           
13   Refer to a copy of the Filing Sheet – Respondent’s Answering Affidavit which appears at pages 38 to 

39 of the indexed and paginated Bundle of Documents. 
14  The relevant parts of Regulation 144(1) read as follows: 

“(1) Within 15 business days after being served with an Answer that raises issues not addressed 
in the initiating document, other than a point of law alone, the initiating party may- 
(a) Serve a Reply on the other parties; and 
(b) File a copy of the Reply and proof of service.” 
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the Applicant to file its Replying Affidavit.  In terms of the agreement concluded 

between the parties the Applicant was granted until the 10th day of November 

2017 to file its Replying Affidavit. 

[23] At the hearing of this matter, the Applicant did apply for condonation for late filing 

of its Replying Affidavit in terms of Regulation 147(1) of the Regulations.  The 

Respondent did not oppose such an application understandably so because the 

parties had already agreed in relation thereto as already outlined above.  I was 

therefore persuaded to grant the application for condonation for the late filing of 

the Applicant’s Replying Affidavit in this matter.  Therefore condonation for the 

late filing of the Applicant’s Replying Affidavit is hereby granted. 

 

THE RELEVANT PROVISIONS OF THE ACT 

[24] The Companies Tribunal is a creature of the Act and therefore its jurisdiction to 

deal with the current Application is to be found through conducting a thorough 

examination of the papers placed before me in this matter.  Such a process also 

requires me to examine the relevant provisions of the Act to determine the scope 

and extent of the powers assigned to the Companies Tribunal to adjudicate or 

determine the application. 

[25] In terms of paragraphs 4 and 6 of the Founding Affidavit, the Applicant is objecting 

to the registration of the amended company name of the Respondent by the 

Companies and Intellectual Property Commission (“CIPC”), being Southern 

African Gas Association NPC.  Based on my reading and understanding of the 

papers placed before me in this matter, the Applicant is making such an objection 
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in terms of sections 11(2)(b) and 160 of the Act read with Regulations 13 and 142 

of the Regulations.  The Applicant did make reference to the provisions of section 

11(2)(a) and 11(2)(c) of the Act in the Founding Affidavit as well as the Replying 

Affidavit.  During the hearing of the matter, the Applicant reaffirmed that it is only 

basing its objection against the registration of the amended name of the 

Respondent by the CIPC on the provisions of 11(2)(b) of the Act. 

[26] As part of my analysis of the facts that are relevant to this matter, it is imperative 

that I should deal with each of the provisions of the Act and Regulations that are 

referred to by the Applicant.  However, where necessary I will make reference to 

the provisions of the Act and the Regulations which I consider to be relevant for 

purposes of my reasons and decision on the application. 

[27] My point of departure in this exercise will be to look at the provisions of section 

11(2) of the Act.  The relevant parts of section 11(2)(a), (b) and (c) of the Act 

reads as follows: 

“(2)(a) The name of a company must not be the same as- 

(i) the name of another company, domesticated company, registered 

external company, close corporation or co-operative; 

(ii) a name registered for the use of a person, other than the company 

itself or a person controlling the company, as a defensive name in 

terms of section 12(9), or as a business name in terms of the 

Business Names Act, 1960 (Act No. 27 of 1960), unless the 

registered user of that defensive name or business name has 

executed the necessary documents to transfer the registration in 

favour of the company; 

(iii) a registered trade mark belonging to a person other than the 

company, or a mark in respect of which an application has been filed 
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in the Republic for registration as a trade mark or a well-known 

trademark as contemplated in section 35 of the Trade Marks Act, 

1993 (Act No. 194 of 1993), unless the registered owner of that mark 

has consented in writing to the use of the mark as the name of the 

company; or 

(iv) a mark, word or expression the use of which is restricted or protected 

in terms of the Merchandise Marks Act, 1941 (Act No. 17 of 1941), 

except to the extent permitted by or in terms of that Act; 

(b) not be confusingly similar to a name, trade mark, mark, word or 

expression contemplated in paragraph (a) unless -  

(i) in the case of names referred to in paragraph (a)(i), each 

company bearing any such similar name is a member of the 

same group of companies;  

(ii) in the case of a company name similar to a defensive name or 

to a business name referred to in paragraph (a)(ii), the company, 

or a person who controls the company, is the registered owner 

of that defensive name or business name; 

(iii) in the case of a name similar to a trade mark or mark referred to 

in paragraph (a)(iii), the company is the registered owner of the 

business name, trade mark or mark, or is authorised by the 

registered owner to use it; or 

(iv) in the case of a name similar to a mark, word or expression 

referred to in paragraph (a)(iv), the use of that mark, word or 

expression by the company is permitted by or in terms of the 

Merchandise Marks Act, 1941; 

(c) not falsely imply or suggest, or be such as would reasonably mislead 

a person to believe incorrectly, that the company-  

(i) is part of, or associated with, any other person or entity….” 

[Own emphasis added.] 
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[28] I am also required to look at the provisions of section 160(1) of the Act.  Section 

160(1) of the Act grants a right to any party who is interested in the name of the 

company to bring, amongst others, an application similar to the one brought by the 

Applicant for determination by the Companies Tribunal.  The relevant parts of 

section 160(1) of the Act read as follows: 

“(1) A person to whom a notice is delivered in terms of this Act with 

respect to an application for reservation of a name, registration of a 

defensive name, application to transfer the reservation of a name or 

the registration of a defensive name, or the registration of a 

company’s name, or any other person with an interest in the name of 

a company, may apply to the Companies Tribunal in the prescribed 

manner and form for a determination whether the name, or the 

reservation, registration or use of the name, or the transfer of any such 

reservation or registration of a name, satisfies the requirements of  

this Act.”  [Own emphasis added.]  

[29] Before dealing with the merits and/or demerits of the current application, it is 

important that I should quickly deal with some preliminary issues which relates to 

the form that the current application should comply with.  In this regard, my journey 

should therefore commence by me first having a look at the provisions of 

Regulation 13(a) which deals with the form of the applications of this nature to 

determine if the application is indeed in compliance thereof.  The relevant parts of 

Regulation 13(a) read as follows: 
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“(a) A person may apply in Form CTR 142 to the Tribunal in terms of 

section 160 if the person has received… a Notice of a Potentially 

Contested Name, in Form CoR 9.6 or a Notice of a Potentially Offensive 

Name, in Form CoR 9.7, or has an interest in the name of a company 

as contemplated in section 160(1)….”  [Own emphasis added.] 

[30] As already stated, the application is contained in Form CTR 142 (Application for 

Relief) and it is supported by a Founding Affidavit deposed to by Ramos.  I am 

therefore satisfied that the current application does comply with Regulation 13(a) 

of the Regulations as outlined above. 

[31] It is also important that I should, in this exercise, also make reference to the 

provisions of section 160(2) of the Act which reads as follows: 

“(2) An application in terms of subsection (1) may be made-  

(a) within three months after the date of a notice contemplated in 

subsection (1), if the applicant received such a notice; or  

(b) on good cause shown at any time after the date of the 

reservation or registration of the name that is the subject of the 

application, in any other case.”  [Own emphasis added.] 

[32] It is common cause that the Respondent was registered on the 12th day of 

October 2007 under the name South African Pipeline Gas Association NPC.  It is 

further common cause that the Respondent changed its name to Southern 
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African Gas Association NPC which changes were registered by the C IPC on 

the 26th day of August 2013.15 

[33] As I have already pointed out above, the application was only properly filed with 

the Companies Tribunal on the 14th day of September 2017 (the filing date).  The 

application was served on the Respondent on the 18th day of September 2017 

(“the service date”).  It is common cause that the Applicant did not receive the 

notice contemplated in section 160(1) of the Act from the CIPC.  Therefore section 

160(2)(a) of the Act is not applicable to the application. 

[34] In terms of section 160(2)(b) of the Act, the Applicant is permitted to file its 

application to challenge registration of a name at any time.  In order to have its 

application entertained by the Companies Tribunal, the Applicant is however 

required to show good cause as to why its application should be entertained by 

the Companies Tribunal as prescribed by section 160(2)(b) of the Act. 

[35] It is important for me to begin the exercise of determining the question as to 

whether or not the Applicant had succeeded in showing good cause to explain 

the delay in filing the application by unpacking the essential requirements of good 

cause which the Applicant is required to show in terms of the provision of section 

160(2)(b) of the Act.  We this in mind, I must therefore proceed to analyze the 

Applicant’s papers in order to determine whether or not the Applicant had 

succeeded in showing good cause in order for me to proceed to entertain its 

application. 

                                                           
15  Refer to a copy of Respondent’s Disclosure Certificate: Companies and Close Corporations issued by 

the Commissioner of Companies & Intellectual Property Commission on Friday, November 27, 2017 at 
10:03 which appears at pages 11 to 14 of the indexed and paginated Bundle of Documents. 
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SHOWING OF GOOD CAUSE BY THE APPLICANT IN TERMS OF SECTION 160(2)(b) 

OF THE ACT 

[36] Our courts have had countless opportunity to determine the important factors 

which should be considered when dealing with the issue of showing good cause 

in terms of their rules of processes and procedures.  I therefore find such case 

law to be somewhat relevant for purposes of the exercise that I am called upon 

to perform as part of my determination in this matter. 

[37] In Colyn v Tiger Food Industries, Jones AJA had the following to say regarding 

the essential requirements to show “good cause” in relation to an application for 

rescission of default judgment, which requirements are, in my view and with 

necessary changes, also relevant to the application before me: 

[11] …The authorities emphasize that it is unwise to give a precise 

meaning to the term good cause. As Smalberger J put it in HDS 

Construction (Pty) Ltd v Wait: 

‘When dealing with words such as "good cause" and "sufficient 

cause" in other Rules and enactments the Appellate Division has 

refrained from attempting an exhaustive definition of their meaning 

in order not to abridge or fetter in any way the wide discretion implied 

by these words (Cairns' Executors v Gaarn 1912 AD 181 at 186; 

Silber v Ozen Wholesalers (Pty) Ltd 1954 (2) SA 345 (A) at 352-3). 

The Court's discretion must be exercised after a proper consideration 

of all the relevant circumstances.’ 
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With that as the underlying approach the courts generally expect an 

applicant to show good cause (a) by giving a reasonable explanation 

of his default; (b) by showing that his application is made bona fide; 

and (c) by showing that he has a bona fide defence to the plaintiff's 

claim which prima facie has some prospect of success (Grant v 

Plumbers (Pty) Ltd, HDS Construction (Pty) Ltd v Wait supra, Chetty v Law 

Society, Transvaal.).”16 [Own emphasis added.] 

[38] The principles governing the requirements for granting or refusing of condonation 

applications by courts or tribunals (including the Companies Tribunal) are well 

established in our law. In terms of these principles the courts or tribunals have a 

discretion which is to be exercised judicially after taking into account all the 

relevant facts which have been brought before them by applicants for such 

condonation.  These facts will differ from one case to the other and what would 

be reasonable facts in one case might be reasonable in another case. 

[39] Be that as it may, the factors which are important and which the Companies 

Tribunal is enjoined to take into consideration in the determination of whether or 

not to grant a condonation application brought before it by an applicant are the 

following: 

39.1 the degree of lateness or non-compliance with the prescribed time frame; 

39.2 the explanation for the lateness or  the failure to comply with time frames; 

39.3 prospects of success or bona fide defense in the main case; 

                                                           
16   See Colyn v Tiger Food Industries Ltd t/a Meadow Feed Mills Cape (127/2002) [2003] ZASCA 36; [2003] 

2 All SA 113 (SCA) (31 March 2003). 
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39.4 the importance of the case; 

39.5 the respondent’s interest in the finality of the matter or case brought 

before the court or tribunal; 

39.6 the convenience of the court or tribunal; and 

39.7 avoidance of unnecessary delay in the administration of justice.17 

[40] As Molahlehi J stated in Kritzinger v CCMA & Others,18 the aforementioned 

factors are not individually decisive but are interrelated and must be weighed 

against each other. In weighing the aforementioned factors for instance, the court 

of tribunal may find that a good explanation for the lateness may assist the 

applicant in compensating for weak prospects of success. Similarly it may find 

that strong prospects of success may compensate the inadequate explanation 

and the long delay. 

[41] In an application for condonation in terms of section 160(2)(b) of the Act, an 

applicant will succeed in showing good cause for a delay by means of giving an 

explanation that shows how and why the delay in filing of its application with the 

Companies Tribunal occurred.  In other words, the Applicant is required to be 

generous with the truth with regard to the cause of the delay. 

[42] There are authorities which support the fact that the Companies Tribunal could 

decline the granting of the application for condonation if it appears to it that the 

late filing of the application was wilful or was due to gross negligence on the part 

of an applicant for condonation. In fact the Companies Tribunal could on this 

                                                           
17  See Kritzinger v Commission for Conciliation, Mediation and Arbitration and Others (JR 2254/05) [2007] 

ZALC 85 (9 November 2007) at para [10].  See also Khosa v ABSA Bank Limited (JS 812/2012) [2013] 

ZALCJHB 98 (12 March 2013) and Foster v Stewart Scott Inc (1997) 18 ILJ 367 (LAC). 
18  Ibid at para [11]. 
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ground alone decline to grant an indulgence to an applicant for condonation. 

Prospects of success or bona fide defence on the other hand mean that all what 

needs to be determined by the Companies Tribunal is the likelihood or chance of 

success when the main case is adjudicated by the Companies Tribunal.19 

[43] It is my view therefore that without a reasonable and acceptable explanation for 

the delay, the prospects of success will be rendered immaterial, and therefore an 

application for condonation should be refused.  Similarly without prospects of 

success, no matter how good the explanation for the delay could be, an 

application for condonation should be refused. It has also been held by the courts 

and tribunals that the applicant should bring the application for condonation as 

soon as it becomes aware of the lateness of the filing of its case with the court or 

tribunal.20 

[44] In my view and coming back to the application before me, proper explanation 

entails an explanation by the Applicant for each period of the delay and the 

disclosure of all the details relevant to the delay. The Applicant is therefore 

required to make full disclosure with regard to the delay.  In other words, the 

Applicant is required to be generous with the truth about the real cause of the 

delay thereby taking the Companies Tribunal into its confidence. 

[45] In explaining why the delay (causes of the delay), the Applicant need to include 

the stage at which it became aware of the lateness in the referral of its application 

to the Companies Tribunal. If the application was not made immediately or soon 

                                                           
19  See Saraiva Construction (PTY) Ltd v Zulu Electrical and Engineering Wholesalers (PTY) Ltd 1975 (1) 

SA 612 (D) and Chetty v Law Society 1985 (2) SA at 765A-C.  
20  See Melane v Santam Insurance Co Ltd, 1962 (4) SA 531 (A) at 532C-F. 
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after becoming aware of the lateness, the Applicant need to provide an 

explanation for such delay as well. Risking the danger of repeating myself, it is of 

crucial importance that the Applicant must take the Companies Tribunal into its 

confidence with regard to all facts which are relevant to the determination of its 

application by the Companies Tribunal.  If the Applicant were to make minimal or 

no disclosure of all the relevant facts, the Companies Tribunal will unfortunately 

not come to its assistance. 

[46] In terms of section 160(2)(b) of the Act, the Applicant just like any other interested 

person and at any time after registration of a company name is allowed to bring 

an application to the Companies Tribunal on good cause shown in the prescribed 

manner and form for a determination whether the name of the Respondent 

satisfies the requirements of the Act. 

[47] In Highly Nutrious Food Company (Pty) Ltd v Companies Tribunal and Others,21 

Twala J held that section 160(2)(b) does not refer only to the delay in bringing the 

application but also to showing good cause as to why the application must be 

entertained by the Companies Tribunal.  According to him, this section therefore 

requires the Applicant to furnish a reasonable explanation for the delay in filing 

its application with the Companies Tribunal as well as a reasonable explanation 

as to why the current application should be entertained by the Companies 

Tribunal.  In other words, this section does not only require an explanation as to 

the delay in bringing the Application but also require an explanation with regard 

to the merits of the application as well.  I am therefore inclined to agree with the 

                                                           
21 See Highly Nutrious Food Company (Pty) Ltd v Companies Tribunal and Others (Case Number: 

91718/2016), Gauteng Division, Pretoria (dated 22 September 2017) at para [18] (unreported). 
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interpretation given to section 160(2)(b) of the Act by Twala J as outlined above.   

[48] In my view I am required, in terms of section 160(2)(b) of the Act, to make a 

determinations with regard to the following factors in the process of my 

assessment of the application: 

48.1 the degree of lateness or non-compliance with the prescribed time frame 

by the Applicant; 

48.2 the explanation for the lateness or  the failure to comply with time frames 

as alleged by the Applicant; 

48.3 prospects of success in the main case as alleged by the Applicant; 

48.4 the importance of the case to the Applicant; 

48.5 the respondent’s interest in the finality of the matter or case brought 

before the Companies Tribunal by the Applicant; 

48.6 the convenience of the Companies Tribunal in dealing with the 

application brought by the Applicant; and 

48.7 avoidance of unnecessary delay in the administration of justice. 

[49] I should therefore proceed to examine the papers placed before me to determine 

whether the Applicant did indeed succeed in showing good cause for the late 

filing of the application in order for its application to be entertained by the 

Companies Tribunal.  I should do so by assessing the application against each 

of the seven factors outlined in paragraph 48 above.  This will assist me to arrive 

at an appropriate determination on whether or not the Applicant succeeded in 

showing good cause for condonation of the late filing of the application and further 

for the application to be entertained by the Companies Tribunal. 
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[50] I therefore turn to conducting an assessment of the papers placed before me 

against each of the factors listed in paragraph 48 above.  As part of this exercise 

I will be required to consider the allegations made by the parties in the papers 

and conducting an assessment thereof against the seven factors under 

consideration.  

  

The degree of lateness or non-compliance with the prescribed time frame by the 

Applicant: 

[51] It has already been established that the Respondent was registered on the 12th 

day of October 2007 under the name South African Pipeline Gas Association 

NPC.  The Applicant has, by way of an admission, stated that it did not have any 

issue with the registration of the aforesaid name of the Respondent.22   It is clear 

therefore that in this application we are only dealing with an objection by the 

Applicant in relation to the changed name of the Respondent. 

[52] It has been further established that the Respondent changed its name to 

Southern African Gas Association NPC and such name change was registered 

by the CIPC on the 26th day of August 2013.  The Applicant has, by way of an 

admission, stated that the Respondent’s name is not identical to its name.  The 

Applicant’s objection against the Respondent’s name is therefore based on the 

fact that the Respondent’s name is confusingly similar to the name of the 

Applicant.  Furthermore, the Applicant’s objection against the Respondent’s 

                                                           
22  Refer to paragraph 6.1.6 of the Founding Affidavit deposed to by Ramos which appears at page 7 of the 

indexed and paginated Bundle of Documents. 
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name is on the basis that the Respondent’s name falsely imply or suggest or is 

such that it would reasonably mislead a person to believe incorrectly, that the 

Respondent is part of or associated with the Applicant. 

 [53] Be that as it may, the Applicant makes the following allegations regarding the first 

time that it gained knowledge of the registration of the Respondent’s name in 

paragraph 8 of its Founding Affidavit: 

“8.1 It is submitted that the facts outlined above show that the 

Objector has good cause to seek relief from the Companies 

Tribunal. 

8.2 It is submitted that the Objector has not unnecessarily delayed 

the seeking of relief.  The change of name of the Objector was 

effected on 1 October 2013 (sic) and the Objector became 

aware of this at the end of January 2014. 

8.3 As detailed above a letter of demand was sent timeously and 

was responded to.  Subsequent to this exchange of 

correspondence settlement discussions were pursued, but 

these have been fruitless.” 

[54] The Applicant only properly filed its application on 14 September 2017 when 

same was issued and a Case Number was allocated by the Companies Tribunal.  

Prior to the aforesaid date, the application remained defective and the Applicant 

was afforded an opportunity to cure the defect pointed out by the Companies 

Tribunal.   
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[55] Be that as it may, the Applicant alleges that it became aware of the registration 

of the Respondent’s changed name during January 2014.  I take note of the fact 

that the Applicant did not take the Companies Tribunal into its confidence 

regarding the exact date that and manner in which it became aware of the 

registration of the Respondent’s changed name.  I will however accept that the 

Applicant did indeed became aware of the registration of the Respondent’s 

changed name during January 2014 as alleged in its papers.  Although one 

cannot put the exact date that the Applicant acquired knowledge of registration 

of the changed name of the Respondent, it is clear that the Applicant acquired 

knowledge of the registration of the Respondent’s changed name after a lapse of 

a period of five months or so from the date of registration of the changed name 

of the Respondent. 

[56] The Applicant only properly filed the application on the 14th day of September 

2017.  The Applicant is therefore required to show good cause for the period of 

delay which occurred from the date that it acquired knowledge of registration of 

the changed name of the Respondent by the CIPC, being January 2014 and 14 

September 2017, being the date when the current application was properly filed 

with the Companies Tribunal. 

[57] According to my calculations, the application was filed after a period of more than 

three (3) years and seven months had lapsed from the date that the Applicant 

acquired knowledge of the registration of the changed name of the Respondent.  

I find the delay to be excessive and the Applicant must definitely provide a good 

explanation for the delay.  Should the Applicant fail to provide a good explanation 
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for such excessive delay to file the application with the Companies Tribunal 

immediately after acquiring knowledge of the registration of the changed name of 

the Respondent, I will be inclined to refuse condonation for such late filing. 

 

The explanation for the lateness or the failure to comply with time frames offered 

by the Applicant: 

 

[58] The chain of events which played themselves after the Applicant became aware 

of the registration of the Respondent’s changed name are summarized below.  

This summary is based on my reading and understanding of the papers placed 

before me by the parties. 

[59] The Applicant did instruct its attorneys, Spoor & Fisher Attorneys, to send a letter 

of demand dated 10 February 2014 to the Respondent.  The relevant parts of the 

aforesaid letter of demand read as follows: 

“4. Our client has become aware of the fact that you have changed 

your corporate name to Southern African Gas Association NPC on 

1 June 2013 and that you implemented the change of name as of 1 

October 2013.  Our client has advised that your previous name was 

the South African Pipeline Association NPC. 

5. The mandate issued to SAQCC-Gas by the Department of Labour, 

on 27 July 2010, clearly stipulates at point 1(d) of the letter that the 

South African Pipeline Gas Association is a member of SAQCC-

Gas.  Your change of name from the South African Pipeline Gas 
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Association to the Southern Africa Gas Association invalidates your 

mandate as a member of SAQCC-Gas as Southern Africa Gas 

Association is not an approved member of SAQCC-Gas. 

6. Our client has no problem with your previous name, as this name 

made it clear that your association is interested in protecting 

interests of persons supplying piped gas, and regulating this part of 

the gas industry via your membership of SAQQC-gas (sic).  On this 

basis this name could be differentiated from our client’s name, and 

the names of the other members of SAQQc (sic), which makes it 

clear that our client is interested in the industry relating to 

compressed gases. Without the addition of this descriptive wording 

it is difficult to distinguish your new corporate name from our client’s 

name, and this is likely to lead to confusion in the market.  Moreover 

it is now impossible to determine from your corporate name what 

your particular field of interest is. 

7. In your new corporate name you have removed the descriptive 

wording “piped” and adopted a name that does not in any way 

describe the specific nature of your particular interests or area of 

expertise.  The name Southern African Gas Association NPC 

creates the impression that you are interested in all aspects of gas 

in Southern Africa.  Our client is of the view that this new name will 

inevitably lead to confusion in the market as your name does not 

clarify the exact area of interest of your association. 
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8. Your new name is generally misleading as it creates the 

impression that you represent or purport to represent, all 

aspects and parties involved in the gas industry in Southern 

Africa when this is not true. 

9. As such your new name is misleading and falls foul of, at least, 

sections 11(2)(b) and 11(2)(c) of the Companies Act 71 of 2008. 

10. As a result of this, our client is entitled to formally object to 

your company name Southern African Gas Association NPC. 

11. We have been instructed to demand, as we hereby do, that you 

immediately: 

9.1 Cease any use you may be making of the name Southern 

African Gas Association NPC, including online use in 

website. 

9.2 Amend the company name Southern African Gas 

Association NPC by adding additional descriptive 

material to clarify your area of interest, or simply revert 

to your former name, Southern African Piped Gas 

Association NPC. (sic) 

12. Unless we receive written confirmation of your compliance with 

the aforementioned demands by 24 February 2014 you can 
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expect appropriate legal steps to be taken against you without 

any further warming or notice.”23 

[60] The Respondent did respond to the Applicant’s letter of demand through a letter 

from its attorneys, Boogaard Attorneys, which is dated 24 February 2014.  The 

relevant parts of the aforesaid letter of response read as follows: 

“We have however been instructed to record what follows: 

1 Our client denies that the abovementioned change of name is 

misleading and falls short of the relevant provisions of the 

Companies Act in that: 

1.1 Our client was established due to industry needs in 2007 prior to 

the Department of Labour mandate of 2010 (“the SAQCC 

mandate”) and was not established purely for this purpose, nor 

has this been our client’s sole function; 

1.2 As your client is most likely aware the word “Pipeline” found its 

place in the gas industry due to gas being brought into South 

Africa via pipelines from Mozambique.  The moving of gas via 

this mode is no longer central to the business of our client the 

word “Pipeline” denotes a mode of transport of gas but does not 

denote the type of gas itself.  Accordingly, the word “Pipeline” is 

not central to the business of our client and to insist that same be 

reinserted into our client’s name is unreasonable & unnecessary; 

                                                           
23  See copy of letter dated 10 February 2014 which is attached to the Founding Affidavit and marked 

Annexure “F” which letter appears at pages 27 to 29 of the indexed and paginated Bundle of Documents.  
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1.3 Further to the above, the word “Pipeline” has been deleted in the 

Gas Amendment Bill and the passing of same into law is 

imminent; 

1.4 Our client has other mandates with the Department of Labour 

unrelated to the SAQCC mandate and the word “Pipeline” has no 

bearing on same; 

1.5 The Department of Labour has not objected to the change of 

name and the contention that same invalidates the SAQCC 

mandate is scandalous and vexatious and is vehemently denied; 

1.6 Our client’s focus in the Gas Industry is broadening and they are 

currently involved in and/or see future involvement in the 

following areas: LPG and NG Industrial Thermo Processing, Bio 

Gas and Land Fill Gas; Compressed Natural Gas (CNG); 

Liquefied Natural Gas (LNG); Coal Bed Methane and Natural 

Gas Developments in Mozambique.  

2 Our client too has a good reputation and further has had a 

good relationship with the other members to the SAQCC 

mandate and finds it disappointing that your client has taken 

this stance to its name change.  Our client would have been 

prepared to meet to discuss this issue and has been 

forthright with industry stakeholders regarding the reasons 

for the name change.  Our client is still prepared to meet to 

discuss this matter further however it is under no 
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circumstance prepared to reinsert the word “Pipeline” into 

its name.  In view of what is set out above, your client’s 

continued insistence of this request would be shortsighted, 

petty and unreasonable given the ongoing changes in 

industry and the lessening of focus on this word “Pipeline”.  

Accordingly, any legal action instituted by your client would 

needless to say be opposed.” 

[61] It is very clear from the passages of the response from the Respondent’s 

attorneys as quoted above that: 

61.1 the Respondent is denying that the changed name of the Respondent 

in its current form is misleading; 

61.2 the Respondent is denying that the changed name of the Respondent 

in its current form is in breach of section 11 of the Act; 

61.3 the Respondent is categorically refusing to accede to the Applicant’s 

demand for it to change its current name; and 

61.4 the Respondent is prepared to meet to discuss this matter further 

however it is under no circumstance prepared to reinsert the word 

“Pipeline” into its name as demanded by the Applicant. 

[62] It is alleged that subsequent to the receipt of the response from the Respondent’s 

attorneys, the Applicant and the Respondent engaged in discussions aimed at 

resolving the dispute and did hold such first meeting on 17 June 2014. Such 
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efforts were ultimately fruitless and the Applicant was therefore forced to pursue 

the application claiming the following relief: 24 

62.1 an administrative order in terms of section 160(3)(b)(ii) of the Act ordering 

the Respondent to change its name back to South African Pipeline Gas 

Association NPC or a name that contains descriptive wording before the 

element GAS in their existing name, and to file and new Memorandum of 

Incorporation, within a time and under such conditions as the Tribunal 

deems just and equitable. 

62.2 an order in the Applicant’s favour as to the costs in terms of Regulation 

156 of the Regulations. 

[63] It has already been established that the Applicant attempted to file its application 

with the Companies Tribunal on the 10th day of March 2016.  The aforesaid 

attempt to file the application was not processed by the Companies Tribunal due 

to the fact that it was found to be incomplete. 

[64] It is common cause that the Applicant only properly filed the application on the 

14th day of September 2017.  The Applicant is therefore required to show good 

cause for the delay in filing its application which occurred between January 2014, 

being the date that the Applicant acquired knowledge of registration of the 

changed name of the Respondent and 14 September 2017, being the date when 

the current application was properly filed with the Companies Tribunal.  I will 

therefore proceed to analyze the papers placed before me to determine whether 

                                                           
24   Refer to paragraph 7.3 of the Founding Affidavit deposed to by Ramos which appears at page 8 and 

paragraphs 2.2 and 2.3 of the Replying Affidavit deposed to by Ramos which appear at pages 79 to 80 
of the indexed and paginated Bundle of Documents. 
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the Applicant succeeded in showing good cause for the delay in bringing the 

current application. 

[65] The Applicant alleges that it became aware of the registration of the changed 

name of the Respondent during January 2014 without specifying the exact date 

and the manner in which it acquired such knowledge. 

[66] Despite having acquired such knowledge in January 2014, the Applicant only 

instructed attorneys on or about 10 February 2014 to address a letter of demand 

to the Respondent.25 

[67] Indeed on or about the 10th day of February 2014, the Applicant’s instructed 

attorneys did send a letter of demand dated 10 February 2014 to the Respondent.  

In turn the Respondent instructed its own attorneys to respond to the letter of 

demand received from the Applicant on or about the 24th day of February 2014.  

[68] In short the Applicant only became aware of the registration of the changed name 

of the Respondent during January 2014 and the Applicant instructed its attorneys 

to write a letter of demand to the Respondent on the 10th day of February 2014.  

The Respondent was given a deadline of 24 February 2014 to change its name 

or face legal action.  The Respondent did respond on the given deadline but 

refused to accede to the Applicant’s demand. 

[69] I am therefore satisfied with the explanation provided by the Applicant with regard 

to the delay which occurred between 26 August 2013 and 24 February 2014.  The 

air has now been cleared and I therefore do not have any further issue deal with 

in relation to the period between 26 August 2013 and 24 February 2014. 

                                                           
25   Refer to paragraphs 7.1 and 8.2 of the Founding Affidavit deposed to by Ramos which appear at page 

8 of the indexed and paginated Bundle of Documents. 
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[70] It is clear from the papers before me that Ramos on behalf of the Applicant 

deposed to the Founding Affidavit on 21 December 2015 and the Applicant, 

through its instructed attorneys, attempted to file its application on the 10th day of 

March 2016.  There is no explanation that has been provided by the Applicant as 

to the reasons which caused the delay to file its application which occurred 

between 24 February 2014 and 10 March 2016.  I find such delay to be excessive 

and absent any explanation I therefore find such a delay to be unjustifiable and 

unreasonable as well.  The failure by the Applicant to explain and/or justify such 

an excessive and unreasonable delay must, in my view, count against the 

Applicant in my determination of the question whether or not the Applicant 

managed to show good cause for the delay in filing its name objection dispute. 

[71] On the 14th day of March 2016, the Companies Tribunal did inform the Applicant’s 

instructed attorneys that the application of the Applicant is incomplete due to the 

fact that there is no resolution attached to the application which is authorizing 

Ramos to act on behalf of the Applicant in bringing the application.  It is clear from 

the papers before me that the Applicant and its instructed attorneys were 

informed about the defective application and they were offered an opportunity to 

remedy the defect with regard to the application as pointed out by the Companies 

Tribunal.26  

                                                           
26   Refer to a copy of the email communication exchanged between the Companies Tribunal and the 

Applicant’s instructed attorneys dated 14 March 2016 which appears at page 117 of the indexed and 
paginated Bundle of Documents. 
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[72] Be that as it may, in terms of Paragraph 8.3.2 of the Practice Guidelines of the 

Companies Tribunal (2014), the following documents should be included in every 

application regarding name disputes: 

72.1 Form CTR 142; 

72.2 sworn statement or affidavit setting out the facts on which the application 

for a determination in respect of a registered company name or reserved 

company name or a defensive name is based; 

72.3 extracts from the records of the Company and Intellectual Property 

Commission reflecting the registered or reserved company name or 

defensive name; 

72.4 the registered address of the respondent company and its principal 

business; 

72.5 proof of authority where the deponent is acting on behalf of a juristic 

person or corporate body; and 

72.6 proof of service of the application on all interested parties in any of the 

methods stated in Table CR3 of Annexure 3 of the Regulations.   

[73] It follows therefore that the application that was delivered to the Companies 

Tribunal by the Applicant’s instructed attorneys on the 10th day of March 2016 

was not in substantial compliance with the Practice Guidelines of the Companies 

Tribunal (2014).  There was no proof of authority attached to the application which 

gave authority for Ramos to act on behalf of the Applicant in bringing such 

application to the Companies Tribunal. 
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[74] Despite having been informed about the defect in its application and having been 

afforded an opportunity to remedy such defect, the Applicant dragged its feet to 

comply with Practice Guidelines of the Companies Tribunal as per the direction 

issued by the Registrar’s Office.  I say this because the Applicant appeared to 

have procured a resolution authorizing Ramos to bring the application on behalf 

of the Applicant only on the 29th day of June 2017. 

[75] I have noted that there is no explanation that had been given by the Applicant for 

the delay in procuring the resolution as directed by the Companies Tribunal in 

order to enable it to process the Applicant’s application further.  

[76] Failure by the Applicant to explain the delay which occurred in procuring 

resolution of the Applicant’s Board as directed by the Companies Tribunal earlier 

than the 29th day of June 2017 is obnoxious to say the least.  This can only lead 

one to conclude that the Applicant at some point became disinterested to pursue 

its objection against the registration of the changed name of the Respondent by 

the CIPC. 

[77] I therefore find this part of delay to be excessive as well and absent any 

explanation I also find such delay to be unjustifiable and unreasonable also.  A 

delay of more than fifteen months to remedy the defective application must, in my 

view, therefore count against the Applicant in my determination of the question 

whether or not the Applicant managed to show good cause for this part of the 

delay. 

[78] Despite having procured the resolution to cure the defective application, there is 

no explanation as to why the application was only filed with the Companies 
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Tribunal on the 14th day of September 2017.  This was a further delay in excess 

of two months to which there is no attempt to provide an explanation. 

[79] I therefore find this part of delay to be excessive considering the fact that all that 

was needed from the Applicant and its instructed attorneys was to deliver the 

resolution authorizing Ramos to act on behalf of the Applicant in bringing the 

application to the Companies Tribunal.  There is no allegation offered by the 

Applicant that it was difficult for the Applicant and its instructed attorneys to deliver 

such resolution to the Companies Tribunal immediately after it was obtained from 

the Board of the Applicant.  Absent any explanation from the Applicant I therefore 

find such delay to be unjustifiable and unreasonable as well.  The failure by the 

Applicant to explain such a further delay must, in my view, therefore count against 

the Applicant in my determination of the question whether or not the Applicant 

managed to show good cause on this part of the delay. 

[80] It is my considered view that the explanation for the delay and information to show 

good cause for the delay is of fundamental importance when dealing with 

applications similar to the current application.  This will enable me to determine 

whether the Applicant did succeed in showing good cause for the late filing of the 

current application and further to persuade the Companies Tribunal to entertain 

the application. 

[81] It is my view that if the delay only relates to the period between 26 August 2013 

and 24 February 2014 I was going to be inclined to grant condonation for the 

delay which occurred due to the fact that the Applicant caused a letter of demand 

to be issued to the Respondent on its behalf and gave the Respondent a deadline 
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of 24 February 2014 to respond.  Upon receipt of the response from the 

Respondent’s instructed attorneys, the Applicant became aware that the 

Respondent is not willing to change its name as demanded by the Applicant and 

even went further to point out that any legal proceedings against the Respondent 

will be opposed. 

[82] I am therefore and for the reasons already stated above not satisfied that the 

Applicant had succeeded in providing a reasonable explanation for the delay to 

file its application which occurred between the period 24 February 2014 and 14 

September 2017. 

[84] I have gone through the Founding Affidavit and the Replying Affidavit deposed by 

Ramos and I found no attempt by the Applicant to provide any explanation to the 

Companies Tribunal as to why the current application was only filed with the 

Tribunal on 14 September 2017.  Instead of providing explanation for its failure 

to file its objection against the registration of the changed name of the 

Respondent, Ramos made countless attempts to blame the Respondent for 

failing to communicate its attitude to what was discussed during the meeting 

which took place on 17 June 2014.  In my view, the discussions which took place 

at a meeting of 17 June 2014 or any other meeting held between the parties after 

the aforementioned date are not relevant for purposes of my determination of the 

question as to whether or not the Applicant succeeded in showing good cause 

for the delay in filing its application.  

[85] It is clear that the Applicant became aware of the existence of the registration of 

the changed name of the Respondent during January 2014.  The Applicant did 
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instruct its instructed attorneys to send a letter of demand to the Respondent on 

10 February 2014.  Despite having threatened to bring legal proceedings against 

the Respondent in terms of paragraph 12 of its letter of demand should the 

Respondent fail to accede to its demand, the Applicant failed and/or neglected 

pursue its threat in line with its demand. 

[86] The fact that the resolution authorizing Ramos to act on behalf of the Applicant in 

bringing the application was only signed on the 29th day of June 2017 is, in my 

view, a clear pointer to the tardiness on the part of the Applicant and its instructed 

attorneys in dealing with the Applicant’s objection against the registration of the 

changed name of the Respondent by the CIPC.  The Applicant and its instructed 

attorneys could have done more to ensure that such resolution was signed within 

at least a month from the 14th day of March 2016 if schedules where really hectic 

for the Applicant’s Board.  If this objection was so important to the Applicant, there 

is no reason as to why an urgent board meeting could not be called for purposes 

of passing the required resolution. 

[87] I have taken note of the fact that the Applicant failed to provide any explanation 

as to why the resolution was only signed by the Applicant’s board on the 29th day 

of June 2017.  In my view, such explanation is critical for purposes of my 

determination with regard to the question as to whether or not the Applicant 

succeeded in showing good cause in line with what section 160(2)(b) of the Act 

demands from the Applicant.  I am therefore bamboozled by the conduct 

displayed by the Applicant as it appears on the face of the Applicant’s papers 

placed before me.  The Applicant never saw it fit to provide an explanation for the 
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delay to file a resolution as directed by the Companies Tribunal on 14 March 

2016. 

[88] In my view, the Applicant is required to give proper explanation for the delay in 

bringing the application. More importantly the Applicant must provide an 

explanation for the delay which occurred between the period 24 February 2014 

and 10 September 2017.  A proper explanation which is required in this regard 

entails an explanation by the Applicant for each period of the delay as I have 

outlined above and to further disclose all the details relevant to the delay to the 

Companies Tribunal. All that the Applicant is required to due and which it failed 

to do is take the Companies Tribunal into its confidence. 

[89] I therefore find that the Applicant failed to provide a sufficient explanation to justify 

each period of delay as outlined above.  This failure should therefore count 

against the Applicant in my determination of the question as to whether or not the 

Applicant succeeded in showing good cause for the delay to file its application. 

 

The importance of the case to the Applicant: 

[90] Judging from the manner in which the Applicant dealt with the Applicant’s 

objection to the registration of the changed name of the Respondent since 24 

February 2014 until 14 September 2017, it is my view that the Applicant did not 

consider this case to be so important to it.  If indeed the Applicant considered this 

case to be so important, it could have ensured that a challenge to the registration 

of the changed name of the Respondent is done immediately after 24 February 

2014, being the date when it received a response from the Respondent’s 
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instructed attorneys to its demand for Respondent to change its name.  It should 

have actively pursued this objection and displaying some form of robustness.  

[91] In its letter of response dated 24 February 2014, the Respondent unequivocally 

stated the following which should have made the Applicant to file its objection 

against the registration of the changed name of the Respondent with the 

Companies Tribunal: 

91.1 The Respondent denies that its changed name is misleading and falls 

short of the relevant provisions of the Act; 

91.2 The Respondent has been forthright with industry stakeholders regarding 

the reasons for the name change; 

91.3 The Respondent is not prepare to reinsert the word “Pipeline” into its 

name; 

91.4 The Applicant’s continued insistence of the request to the Respondent to 

change its name is short-sighted, petty and unreasonable given the 

ongoing changes in industry and the lessening of focus on the word 

“Pipeline”; and 

91.5 Any legal action instituted by the Applicant would be opposed by the 

Respondent.27 

[92] Despite having known on 24 February 2014 that the Respondent has refused to 

accede to its demand to change its name, the Applicant waited for a period of 

more than two years to make a first attempt to file a name dispute application with 

                                                           
27  Refer to a copy of the letter from the Respondent’s instructed attorneys to the Applicant’s instructed 

attorneys dated 24 February 2014 which appears at pages 30 to 31 of the indexed and paginated Bundle 
of Documents. 
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the Companies Tribunal.  In addition and after being directed to file a resolution 

authorizing Ramos to act on behalf of the Applicant in bringing the application, 

the Applicant waited a period of more than 15 months to procure a resolution from 

its Board. 

[93] Despite having procured a resolution from its Board on 29 June 2017, the 

Applicant waited for a further period of more than 2 months to remedy the 

defective application that was delivered to the Companies Tribunal on 10 March 

2016.  The Applicant only remedied the defective application on 14 September 

2017. 

[94] I therefore find that the Applicant did not consider this case to be so important to 

it.  I so find after having considered the conduct of the Applicant since 24 February 

2014 as well as the unexplained delays which occurred before the Applicant could 

properly file the application on the filing date with the Companies Tribunal.  There 

is no sufficient explanation at all with regard to the delays which occurred 

between the period 24 February 2014 and 14 September 2017 that had been 

proffered by the Applicant.  This should therefore count against the Applicant in 

my determination of the question whether or not the Applicant succeeded in 

showing good cause for the delay in filing its application.  I cannot stop the thought 

which had always been constantly frolicking in my mind that this application 

amounts to nothing less than an abuse of the Companies Tribunal processes by 

the Applicant.  If one looks at the conduct of the Applicant since 10 February 

2014, it also seems as if the Applicant launched these proceedings to spite the 

Respondent for reasons best known to it. 
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The respondent’s interest in the finality of the matter or case brought before the 

Companies Tribunal by the Applicant: 

 

[95] The Respondent has filed an opposition to the Applicant’s objection to the 

registration of its changed name by the CIPC.  Since 24 February 2014, the 

Respondent had maintained that it denies that its changed name as registered 

by the CIPC breaches the provisions of section 11 and further that it will oppose 

any legal action which will be instituted by the Applicant. 

[96] In paragraph 45 of the Answering Affidavit deposed to by Roy Lubbe (“Lubbe”) 

on behalf of the Respondent, it is alleged that a substantial time has now lapsed 

since the registration of the changed name of the Respondent by the CIPC.  In 

addition, it is alleged that the Respondent had expended substantial efforts and 

funds to update its brand accordingly, including but not limited to the following: 

96.1 signage at the Respondent’s office premises; 

96.2 members have branded their stationery; 

96.3 new website created and domain name; 

96.4 registration of two trademarks; 

96.5 new banner created; and 

96.6 excel spread sheeting prepared by Respondent’s marketing company 

indicating Respondent’s readership in regards to the Respondent’s press 

releases, editorials and newsletters.28  

                                                           
28  Refer to pages 52 to 53 of the indexed and paginated Bundle of Documents. 
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[97] In paragraph 46 of the Answering Affidavit, Lubbe alleges that the delay that had 

been caused by the Applicant which had been dragging its feet with regard to the 

launching of its application, is highly prejudicial to the Respondent.  The 

Respondent find it puzzling as to why the Applicant only approached the 

Companies Tribunal after a period of more than three years from the date of 

registration of the changed name of the Respondent when they were fully aware 

that the name change had been carried out throughout all the marketing and 

management tools of the Respondent. 

[98] The Respondent is currently opposing the application objecting to the registration 

of its changed name and had filed the Answering Affidavit within the time period 

prescribed in terms of the Regulations.  The Respondent’s conduct prior and 

throughout this litigation is indicative of a party that want to have the dispute 

finalized without any delay. 

[99] There is a duty on the Applicant to expeditiously launch and prosecute its name 

objection application.  This duty is found in one of the fundamental purposes of 

the Act which is to provide a predictable and effective environment for the efficient 

regulation of companies. In my view, the importance of resolving name disputes 

in good time is thus central to the Act’s framework.  Therefore by their very nature 

name disputes must be resolved expeditiously and be brought to finality so that 

the parties can organize their affairs accordingly. There no doubt in my mind that 

name disputes do affect our economy and corporate peace. It is in the public 

interest that name disputes should be resolved speedily. 

[99] I therefore find that the Respondent is interested in having the matter finalized 
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and would therefore suffer prejudice should the matter be allowed to drag on 

without any ending in sight.  Part of the duties of the Companies Tribunal is to 

protect the parties who bring their dispute for adjudication before it.  The 

Respondent is one such part who require such protection from the Companies 

Tribunal. 

 

The convenience of the Companies Tribunal in dealing with the application brought 

by the Applicant: 

 

[100] The Applicant alleges the following to be the basis for its objection to the 

registration of the changed name of the Respondent on the ground of confusing 

similarity with the name of the Applicant as contemplated in section 11(2)(b) of 

the Act: 

100.1 Each of the constituent members of SAQCC-GAS had a name that 

contained descriptive terms that made it clear what the area of 

expertise of the relevant organisation is. 

100.2 The Respondent’s previous name, being South African Pipeline Gas 

Association NPC, had descriptive terms which made it clear that the 

Respondent as an association is involved in the regulation of pipeline 

gas. 

100.3 The Applicant is not connected to the Respondent in any way and the 

Applicant and the Respondent are not part of the same group. 

100.4 The Applicant’s name contains the descriptive element 

COMPRESSED before the word gases and this clearly designates the 
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Applicant’s field of interest and expertise. 

100.5 The Applicant has no objection to the Respondent’s former name as 

this name clearly indicates the specific field of interest of the 

Respondent and is therefore distinguishable from the name of the 

Applicant. 

100.6 The Respondent’s changed name, being the Southern African Gas 

Association NPC, does not contain any descriptive wording and it is 

therefore not clear what part of the gas industry the Respondent seeks 

to serve.  Without such descriptive wording the Respondent’s name is 

not distinguishable from the Applicant’s name. 

100.7 In the light of the above, the Applicant submits that the Respondent’s 

name is confusingly similar to the Applicant’s own name and is 

therefore in contravention of section 11(2)(b) of the Act.29 

[101] The Applicant is claiming the following relief in its name objection application: 

101.1 An order that the Respondent’s name contravenes the provisions of 

section 11(2)(b) read with the relevant portions of section 11(2)(a) of 

the Act; and 

101.2 An order that the Respondent must choose a new name that contains 

descriptive wording before the word GAS, and to file a new 

Memorandum of Incorporation, within a time and under such 

conditions as the Companies Tribunal deems just and equitable; and 

101.3 An order that the Respondent pay the costs of the Applicant in terms 

                                                           
29   Refer to paragraph 6 of the Founding Affidavit which appears at pages 6 to 7 of the indexed and 

paginated Bundle of Documents. 
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of Regulation 156 of the Regulations.30 

[102] Even if I were to find that there were reasons to accept the explanation proffered 

for the delay by the Applicant in this matter, central to the application is whether 

the Applicant had any reasonable prospects of success on the merits of its 

objection to the registration of the changed name of the Respondent. It is further 

trite that even if a reasonable or acceptable explanation had been proffered for 

the delay by the Applicant, no purpose would be served in granting the application 

for condonation if the Applicant has no prospects of success on the merits of the 

application against registration of the changed name of the Respondent by the 

CIPC. 

[103] The rationale behind the approach adopted by the courts or tribunals is that to 

simply go through the motions of having to litigate a claim which has no merit 

cannot be in the interest of justice or the convenience of the courts or tribunals. 

Furthermore, to grant condonation under those circumstances would clearly be 

prejudicial to the respondent party, which will be compelled to defend a case 

which has no merit. 

[104] I therefore find that it will not be in the interests of justice as well as convenience 

of the Companies Tribunal to grant condonation to the Applicant and thereby 

paving way to have the objection of the Applicant against the registration of the 

changed name of the Respondent entertained by the Companies Tribunal. 

 

Avoidance of unnecessary delay in the administration of justice: 

                                                           
30  Refer to paragraph 9 of the Founding Affidavit which appears at page 9 of the indexed and paginated 

Bundle of Documents. 
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[105] It is trite law that condonation may be granted in instance where the interests of 

justice permit.  In the determination of the question as to whether condonation 

should be granted or not by the court or tribunal a lot depend on the facts and 

circumstances of a case that is being considered.  The factors to be considered 

when determining whether it is in the interests of administration of justice to grant 

condonation include the following: 

105.1 the extent of the delay; 

105.2 the explanation for the delay; 

105.3 the effect of the delay on the administration of justice and the other 

litigants; 

105.4 the importance of the issues to be raised in the case; 

105.5 the prospects of success; and 

105.6 the nature of the relief sought.31 

[106] In my determination of the interests of justice, I am required to do so with 

reference to all the factors listed in paragraph 105 above.  I have already found 

that the delay in this matter is excessive, unjustifiable and unreasonable.  I find 

that the cause of the delay in this matter false squarely at the door of the Applicant 

who wilfully or gross negligently decided to do nothing or very little for more than 

two years after acquiring knowledge of the registration of the changed name of 

the Respondent during January 2014.  In addition, the Applicant decided to do 

nothing or very little for the period between 14 March 2016 and 14 September 

2017 after it was informed of the defect in its application.  Worse for the Applicant 

                                                           
31  Refer to Liesching and Others v The State and Another [2016] ZACC 41 at para 14. 
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is the fact that it failed to provide any explanation for its failure to bring its name 

dispute application immediately after acquiring knowledge of the registration of 

the changed name of the Respondent. 

[107] It is my view that the delay undoubtedly has enormous and serious effect to the 

administration of justice more so if one is to consider it from the position of the 

Respondent and the Companies Tribunal.  As it will be exposed when I deal with 

the prospects of success, the application brought by the Applicant lacks any 

merits and therefore the Applicant does not have any prospect of success in its 

objection against the changed name of the Respondent.  In my view, this 

application has been brought to abuse the processes of the Companies Tribunal.  

I say so because the grounds for bringing this objection are far-fetched and 

relates to issues which the Companies Tribunal is not empowered to deal with.   

[108] In addition, the nature of the relief that is being sought by the Applicant in its 

application is beyond the jurisdiction of the Companies Tribunal.  The Companies 

Tribunal lacks the powers to issue a prescriptive order to the effect that the 

Respondent must choose a new name that contains descriptive wording before 

the word GAS as appears in its changed name.  The Companies Tribunal only 

has the power to make an order that leaves the Respondent with a choice to 

choose a name that complies with the provisions of section 11 of the Act. 

[109] I therefore find that the administration of justice will not be best served by granting 

condonation to the Applicant for the late filing of its name objection application.  

Granting condonation to the Applicant will only serve to delay the administration 

of justice.  The administration of justice will on the other hand be best served in 
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this matter by refusing to grant condonation to the Applicant for the late filing of 

its name application. 

 

Prospects of success in the main case offered by the Applicant: 

[110] It has already been established that the Respondent was registered on the 12th 

day of October 2007 under the name South African Pipeline Gas Association 

NPC.  The Applicant has, by way of an admission, stated that it did not have any 

quarrel with the registration of the aforesaid name of the Respondent.32   It is 

clear therefore that in this application we are only dealing with an objection by the 

Applicant in relation to the registration of the changed name of the Respondent. 

[111] It has been established further that the Respondent changed its name to 

Southern African Gas Association NPC and such name change was registered 

by the CIPC on the 26th day of August 2013.  The Applicant has, by way of an 

admission, stated that the Respondent’s name is not identical to its name.  The 

Applicant’s objection against the Respondent’s name is therefore based on the 

fact that the Respondent’s name is confusingly similar to the name of the 

Applicant.  Furthermore, the Applicant’s objection against the Respondent’s 

name is on the basis that the Respondent’s name falsely imply or suggest or is 

such that it would reasonably mislead a person to believe incorrectly, that the 

Respondent is part of or associated with the Applicant. 

                                                           
32  Refer to paragraph 6.1.6 of the Founding Affidavit deposed to by Ramos which appears at page 7 of the 

indexed and paginated Bundle of Documents. 
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[112] As I have already stated all the factors which must be taken into account when 

dealing with condonation applications are not individually decisive but are 

interrelated and must be weighed against each other. In weighing these factors 

for instance, a good explanation for the lateness may assist the Applicant in 

compensating for weak prospects of success. Similarly strong prospects of 

success may compensate the inadequate explanation and the long delay. 

[113] While I am mindful of repeating myself, when dealing with an application for 

condonation, good cause is shown by the Applicant giving an explanation that 

shows how and why the default occurred in the first place. There is authority that 

the Companies Tribunal could decline the granting of condonation if it appears 

that the default was wilful or was due to gross negligence on the part of the 

Applicant. In fact the Companies Tribunal could on this ground alone decline to 

grant an indulgence to the Applicant.  The prospects of success or bona fide 

defence on the other hand mean that all what needs to be determined is the 

likelihood or chance of success when the main case is heard by the Companies 

Tribunal.33 

[114] It is important to point out that without a reasonable and acceptable explanation 

for the delay, the prospects of success are immaterial and application for 

condonation should be refused.  Similarly without prospects of success, no matter 

how good the explanation for the delay, an application for condonation should be 

refused. It has also been held by the courts that the applicant should bring the 

                                                           
33  See Saraiva Construction (PTY) Ltd v Zulu Electrical and Engineering Wholesalers (PTY) Ltd 1975 (1) 

SA 612 (D) and Chetty v Law Society 1985 (2) SA at 765A-C. 
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application for condonation as soon as it becomes aware of the lateness of its 

case.34 

[115] The standard that is required in order to show prospects of success is lower than 

that applied when the main case is considered by the Companies Tribunal. The 

applicant for condonation needs show more than just listing factors related to 

prospects of success. The applicant needs to persuade the Companies Tribunal 

that there is a chance of it getting the relief that it is seeking when the name 

objection application is considered.  It is not sufficient for the Applicant to boldly 

claim that it has good prospect of success.  What is required from the Applicant 

is to set forth briefly and succinctly the essential information that may enable the 

Companies Tribunal to assess the Applicant's prospects of success. A bald 

submission unsupported by any factual averments is not good enough to discern 

what the prospects of success are in this matter. 

[116] I now turn to analysing the papers placed before me in this matter to determine 

the question as to whether the Applicant managed to show that it has prospects 

of success in the main application. 

[117] As I have already exposed in paragraph 100 above, the Applicant alleges the 

following to be the basis for its objection to the registration of the changed name 

of the Respondent on the ground of confusing similarity with the name of the 

Applicant as contemplated in section 11(2)(b) of the Act: 

117.1 Each of the constituent members of SAQCC-GAS had a name that 

                                                           
34  See Melane v Santam Insurance Co Ltd, 1962 (4) SA 531 (A) at 532C-F. 

http://www.saflii.org/cgi-bin/LawCite?cit=1962%20%284%29%20SA%20531
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contained descriptive terms that made it clear what the area of 

expertise of the relevant organisation is. 

117.2 The Respondent’s previous name, being South African Pipeline Gas 

Association NPC, had descriptive terms which made it clear that the 

Respondent as an association is involved in the regulation of pipeline 

gas. 

117.3 The Applicant is not connected to the Respondent in any way and the 

Applicant and the Respondent are not part of the same group. 

117.4 The Applicant’s name contains the descriptive element 

COMPRESSED before the word gases and this clearly designates the 

Applicant’s field of interest and expertise. 

117.5 The Applicant has no objection to the Respondent’s former name as 

this name clearly indicates the specific field of interest of the 

Respondent and is therefore distinguishable from the name of the 

Applicant. 

117.6 The Respondent’s changed name, being the Southern African Gas 

Association NPC, does not contain any descriptive wording and it is 

therefore not clear what part of the gas industry the Respondent seeks 

to serve.  Without such descriptive wording the Respondent’s name is 

not distinguishable from the Applicant’s name. 

117.7 In the light of the above, the Applicant submits that the Respondent’s 

name is confusingly similar to the Applicant’s own name and is 
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therefore in contravention of section 11(2)(b) of the Act.35 

[118] The Applicant is further claiming the following relief in its application: 

118.1 An order that the Respondent’s name contravenes the provisions of 

section 11(2)(b) read with the relevant portions of section 11(2)(a) of 

the Act; and 

118.2 An order that the Respondent must choose a new name that contains 

descriptive wording before the word GAS, and to file a new 

Memorandum of Incorporation, within a time and under such 

conditions as the Companies Tribunal deems just and equitable; and 

118.3 An order that the Respondent pay the costs of the Applicant in terms 

of Regulation 156 of the Regulations.36 

[119] In this application I am also called upon to do a comparison of the names of the 

Applicant and the Respondent with reference to the sense, sound and 

appearance.  Previously, the Respondent used to be known by the name of South 

African Pipeline Gas Association.  The Applicant was and still is known by the 

name of Southern Africa Compressed Gases Association.  The Applicant did not 

have any problem with the previous name of the Respondent. 

[120] The Respondent changed its name with effect from 26 August 2013 and it is 

currently known as Southern African Gas Association.  The Respondent is still 

known as Southern African Compressed Gases Association.  If one is to do a 

comparison of the two names with reference to the sense, sound and appearance 

                                                           
35  Refer to paragraph 6 of the Founding Affidavit which appears at pages 6 to 7 of the indexed and 

paginated Bundle of Documents. 
36  Refer to paragraph 9 of the Founding Affidavit which appears at page 9 of the indexed and paginated 

Bundle of Documents. 
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it is clear that the two names are distinguishable. 

[121] I also took into account the fact that the Applicant and the Respondent are two 

associations that are responsible for, amongst other things, performing 

registration function for gas practitioners in terms of Occupational Health and 

Safety Act, 1993.  In order to achieve such accreditation, four gas associations 

jointly formed a Non-Profit Organisation called the South African Qualification and 

Certification Committee (SAQCC – GAS).  This body is currently made up of the 

following associations: 

121.1 The Liquified Petroleum Gas Safety Association of Southern Africa 

(“LPGSASA”); 

121.2 Southern African Compressed Gases Association (“SACGA”);  

121.3 Southern African Refrigeration & Air Conditioning Contractors 

Association (“SARACCA”); and 

121.4 South African Gas Association (“SAGA”).  

[122] The SAQCC – GAS has been mandated by the Department of Labour to register 

gas practitioners and gas installers on behalf of the Department of Labour within 

the following gas industries: 

122.1 Natural Gas; 

122.2 Liquefied Petroleum Gas; 

122.3 Air Conditioning and Refrigeration Gas; and 

122.4 Compressed Industrial and Medical Gases.  

[123] The establishment of the Applicant and the Respondent clearly predates the 

formation of SAQCC - GAS and they were essentially established to address, 
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amongst other things, training, technical, safety standards and competencies of 

the natural gas industry in South Africa. 

[124] The Applicant contends that the Applicant and the Respondent operate in the 

same commercial environment and form part of the same association.  This could 

not be entirely true because the two associations form part of the SAQCC – GAS 

which is a Non-Profit Organisation that is constituted by four associations.  

SAQCC – GAS is tasked to, amongst other, perform functions that are related to 

registration of gas practitioners and gas installers.  The papers placed before me 

in this matter reveals the following which I consider to be relevant for the 

determination of the question as to whether the Respondent’s name contravenes 

the provisions of section 11(2)(b) and 11(2)(c) of the Act: 

124.1 The two associations are part of the four associations which constitute 

SAQCC – GAS mandated by the Department of Labour to perform the 

function of registration of gas practitioners and gas installers and to also 

keep registers of registered gas practitioners and gas installers; 

124.2 The four associations that constitute SAQCC – GAS are there to ensure 

that all industry stakeholders in the overall gas environment provide safe 

and efficient downstream operations to users in the domestic, 

commercial and industrial markets within Southern Africa. 

124.3 Incidental to their main functions, the four associations are also 

responsible for, amongst other things, performance of the following 

further functions in the gas industry: 

124.3.2 Educating stakeholders in safety and standards; 
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124.3.3 Providing competent gas practitioners; 

124.3.3 Assisting industry to comply with relevant legislation; 

124.3.4 Providing a safe gas equipment verification scheme; 

124.3.5 Advocating the efficient use of gas systems equipment; 

124.3.6 Providing appropriate training to their respective members; 

124.3.7 Interfacing with government on gas related regulatory issues; 

124.3.8 Upholding sound environmental related practices; and 

124.3.9 Ensuring a climate that is conducive to safety. 

[125] The objectives of the Applicant, are mainly related to the safety and technical 

aspects of the production, distribution and use of compressed gases in South 

Africa.  The main objectives of the Applicant are captured in its official website 

(http://www.sacga.za.org/assoinf/mission-objectives) and they are the 

following: 

125.1  To promote general safety awareness in the technology and operating 

fields of the compressed gases industry so that occupational injuries are 

reduced to a minimum, to coordinate and encourage standardisation, to 

prevent pollution and, in general, to act in such a way that the best 

interests of the public and member companies are served. 

125.2 To provide safety information and recommendations for the guidance of 

local, national and international operators and organisations in the 

preparation of laws or regulations. 

125.3 To investigate causes of accidents for the purpose of obtaining 

information helpful in reducing their recurrence and minimizing their 

http://www.sacga.za.org/assoinf/mission-objectives
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consequences and to publish, amongst members, the appropriate 

corrective recommendations. 

125.4 To co-operate with other organisations in safety and standardisation 

matters. 

[126] Any organisation, associated with the medical and industrial gases industry 

in Southern Africa, is eligible for membership in the Applicant.  This includes the 

major gas producers, manufacturers of equipment, cylinder test stations, pipeline 

installers and valve manufacturers. 

[127] The Respondent on the other hand is there to serve the needs of the gas industry, 

end-users and the general public by promoting and instilling a climate conducive 

to safety. The Respondent’s core focus is on awareness, sharing of 

knowledge and compliance supports in the performance of its core mandate of 

creating a safe efficient environment.  The main objectives of the Respondent are 

captured in its official website (http://www.sagas.co.za/about/about-saga/) and 

they are the following: 

127.2 To promote a climate conducive to safety and free of incidents; 

127.2 To develop skills, competency and ensure knowledge sharing 

amongst members; 

127.3 To promote and maintain a high degree of technical expertise in 

personnel knowledge and equipment safety; 

127.4 To provide national qualifications and establish a training capacity 

and/or expand on available capabilities and resources; 

127.5 To provide competent and authorised gas practitioners; and 

http://www.sagas.co.za/about/about-saga/
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127.6 To provide a safe gas equipment scheme. 

[128] Membership of the Respondent is open to any person or organisation coming 

from an array of fields within the value chain including but not limited from the 

following fields of the gas industry: 

128.1 Provider of methane based gas: Producer, transmission or 

transporters of pipeline gas; 

128.2 Distribution field: Purchase gas from suppliers and distribute to users; 

128.3 Equipment/servicing field: Supply, install, maintain pipeline gas related 

equipment and services 

128.4 End user: Consumer of pipeline gas; and 

128.5 Associates: Professional bodies, NGO’s, government etc 

[129] Based on what is outlined above, it is clear that the Applicant and Respondent 

are there to serve a critical function of providing some form of regulation in the 

gas trade.  It is further clear that the Applicant and the Respondent are not 

engaged in the sale of goods to an ordinary purchaser but they perform the 

function of registration of the gas practitioners and gas installers in the Southern 

African market.  The gas practitioners and the gas installers are by the nature of 

their trade persons who possess a high level of understanding and perfect 

recollection of the functions that each of the four associations that constitute 

SAQCC – GAS perform in relation to them as gas practitioners and gas installers. 

[130] As thorough scrutiny of the papers placed before me clearly show that the 

Applicant’s quarrel with the Respondent’s name does not relate to anything to do 

with the confusingly similarity of the Respondent’s name to that of the Applicant.  
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It is clear that the quarrel has everything to do with the fact that the Respondent 

removed the descriptive word “Pipeline” from its current registered name.  It is 

alleged that by removing such descriptive word, the Respondent is no longer 

distinguishable from the Applicant, thus increasing the likelihood of confusion.  I 

do not agree with the Applicant’s contention on this point.  Considering the level 

of knowledge of the gas practitioners and gas installers who are regulated by the 

Applicant and the Respondent, the likelihood of any confusion between the 

names of the Applicant and the Respondent is, in my view, entirely smothered. 

[131] It follows therefore that even if I were to find that there were reasons to accept 

the explanation proffered for the delay by the Applicant in this matter, central to 

the application is whether the Applicant had any reasonable prospects of success 

on the merits of its objection to the registration of the changed name of the 

Respondent. It is trite that even if a reasonable or acceptable explanation had 

been proffered for the delay by the Applicant, no purpose would be served in 

granting the application for condonation if the Applicant has no prospects of 

success on the merits of the application against registration of the changed name 

of the Respondent by the CIPC. 

[132] The rationale behind the above approach as adopted by the courts or tribunals is 

that to simply go through the motions of having to litigate a claim which has no 

merit cannot be in the interest of justice or the convenience of the courts or 

tribunals. Furthermore, to grant condonation under those circumstances would 

clearly be prejudicial to the respondent party, which will be compelled to defend 

a case which has no merit at all. 
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[133] I therefore find that the application does not have any merit and therefore the 

Applicant does not have prospects of success in its name dispute application 

against the registration of the changed name of the Respondent by the CIPC.  

 

 

THE FINDINGS 

 

[134] The Applicant failed to provide the necessary explanation and reasons for the 

delay to file its name dispute application against the registration of the changed 

name of the Respondent by the CIPC.  There is no explanation for the delay 

which occurred between 24 February 2014 and 14 September 2017 which was 

proffered by the Applicant in this matter.  I therefore find that such delay is 

excessive, unjustifiable and unreasonable. 

[135] I further find that the Applicant’s conduct displays a litigant which does not 

consider its case to be important.  If the Applicant considered its case to be 

important, it would have launched and pursued its application with some degree 

of robustness.  The Applicant has therefore launched the application as a form of 

abuse of the processes of the Tribunal and to spite the Respondent.  

[136] I further find that the interests of justice will not be best served by granting 

condonation to the Applicant for the late filing of its application against registration 

of the Respondent’s changed name by the CIPC.  On the other hand, the interests 

of justice will be best served if condonation is refused. 

[137] I further find that it is in the interests of the Respondent and the convenience of 
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the Companies Tribunal that finality of this dispute is reached expeditiously.  For 

this reason, application for condonation should be refused. 

[138] I further find that the application is lacking in terms of merits and therefore the 

Applicant does not have prospect of success with regard to its name objection 

application against the registration of the Respondent’s changed name by the 

CIPC. 

 [139] I am therefore persuaded to dismiss the application for condonation on the 

ground that the Applicant failed to provide a reasonable explanation for the delay 

in filing the application with the Companies Tribunal.  Similarly I am persuaded to 

dismiss the application on the further ground that the Applicant failed to show 

good cause as to why its Application should be entertained by the Companies 

Tribunal in terms of section 160(2)(b) of the Act. 

 

COSTS 

[140] The parties have each asked that I should award costs in the event that I find in 

their respective favour in terms of Regulation 156(1) of the Regulations.  The 

relevant provisions of Regulation 156(1) of the Regulations read as follows: 

“(1) Upon making an order, the Tribunal may make an order for 

costs.” 

[141] I did find that the application for condonation for the late filing of the Applicant’s 

name objection against the registration of the changed name of the Respondent 

by the CIPC should be dismissed for the reasons already outlined above.  It 

follows therefore that costs should also follow the result more so if one is to 
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consider the conduct of the Applicant in this matter.  I am also mindful of the fact 

that the Applicant grounds for challenging the registration of the changed name 

of the Respondent seems to be far-fetched and at most they fall outside the 

powers of the Companies Tribunal. 

[142] The Respondent has specifically asked that I should make an order for costs 

including costs of two counsels.  It is my view that such a request is justified under 

the circumstances of this case. 

 

THE ORDER 

 

I therefore make the following order: 

1) The application for condonation for the late filing of the Applicant’s name objection 

application against the registration of the changed name of the Respondent by 

the CIPC is hereby dismissed. 

2) The Applicant is ordered to pay the costs of the Respondent including the costs 

of two counsels. 

 

 

_____________________________ 

LINDELANI DANIEL SIKHITHA 

Member of the Companies Tribunal 

07 March 2018 

 


