
                                

 

IN THE COMPANIES TRIBUNAL OF SOUTH AFRICA 

 

Case No: CT009Apr2017 

  

In the matter between: 

 

Rubber IT Liquid EPDM Rubber CC APPLICANT 

 

 

vs 

 

Rubberit LRSA Coatings (Pty) Ltd RESPONDENT 

 

Presiding Member of the Tribunal : Prof PA Delport  

Date of Decision    : 23 October 2017 

 

 

DECISION (Reasons and Order) 

 

1. INTRODUCTION 

The applicant, who through its sole member who has the authority to do so for and 

on behalf of the applicant, applies to the Companies Tribunal (“Tribunal”) in terms of 

section 160 of the Companies Act 71 of 2008  (“Act” / “Companies Act”) and 

regulations 143 and 153 of the Companies Act (GNR 351 of 26 April 2011) 

(“Companies Act regulations” / “regulations”) for a default order that the respondent 
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be ordered to change its name, Rubberit LRSA Coatings (Pty) Ltd, because it does 

not comply with section 11 of the Companies Act. 

 

2. BACKGROUND 

[2.1] The applicant is Rubber IT Liquid EPDM Rubber CC (Reg No: 

2007/198440/23), a close corporation registered in terms of the Close Corporations 

Act 69 of 1984. It does the business of waterproofing and rust protection. 

 

[2.2] The respondent, Rubberit LRSA Coatings (Pty)Ltd (Reg No: 2013/132552/07) 

is a company registered in terms of the Companies Act and apparently does the 

same type of business. 

 

[2.3] The applicant became aware in about 2016 that the respondent was using a 

similar website address which had an effect on its business. 

 

[2.4] The applicant then learned of the registered name of the respondent in 2016 

which was a “confusingly similar registered company name”. 

 

[2.5] The applicant launched various initiatives to protect its business and goodwill 

and to stop the ‘passing-off” by the respondent.  

 

[2.6] Some of these actions by the applicant were not successful, through no fault 

of his own.  

 

[2.7] On 18 April 2017 the applicant lodged an application for relief with the 

Tribunal on the basis that the name of the respondent is in contravention of ss 

11(2)(a)(i) and 11(2)(c)(i) of the Companies Act.  

 

[2.8] The erroneous reference to s 11 before the amendment thereof was rectified 

in the supplementary affidavit of the applicant of 14 August 2017. The essence of the 

complaint is the same and this error in the original supporting affidavit is not material 

and the subsequent rectification thereof will not be prejudicial to the respondent. 
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[2.9] The applicant, through the Sherriff of Boksburg, attempted to serve a copy of 

the application (CTR 142 and the supporting affidavit) on the respondent. 

 

[2.10] However, the return of service reflected that the building at the registered 

address of the respondent, as per the records of the Companies and Intellectual 

Property Commission, had been demolished and there was only an open stand. 

There was therefore no possibility of serving the respondent or affixing the notice to 

the main door and/or office of the respondent. After investigations, no other 

alternative business address could be established. 

 

[2.11] The applicant then launched an application in terms of reg 153 for a default 

order against the respondent. 

 

[2.12] In the hearing for the default order the Companies Tribunal ruled on 21 June 

2017 that the lack of response was/could be due to the lack of knowledge on the 

side of the respondent due to the ineffective service of the application. 

 

[2.13] The Companies Tribunal then granted the applicant leave to re-serve the 

respondent by way of “substituted service in the form of publication in the local 

newspaper [being where the business of the respondent was being carried out, 

apparently in Cape Town] and in the Government Gazette” and also ruled that if the 

respondent failed to file an answer to the application within 20 days after substituted 

service had been effected, that the applicant's default application, will be heard. 

 

[2.14] A notice to the effect that the respondent is required to give notice of defence 

in the matter within 20 days of the publication of the advertisements, in lieu of which 

application will be made to the Companies Tribunal for a default order in terms of s 

160 of the Companies Act, was duly published in the Government Gazette, in the 

Daily Sun and in the Cape Times on 25 August 2017. 

 

[2.15] An affidavit was filed on behalf of the applicant on 10 October 2017 that the 

advertisements as above were placed in the different media, and that as at 26 

September 2017, there was no response from the respondent.  
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[2.16] No response was apparently also received by the Companies Tribunal as at 

that date. 

 

[2.17] I am satisfied that the substituted service was sufficient to enable the 

respondent to acquire knowledge of the impending application for a default order. 

  

3. ISSUES 

The applicant contends that the name of the respondent, Rubberit LRSA Coatings 

(Pty) Ltd is the same as its name, Rubber IT Liquid EPDM Rubber CC in terms of s 

11(2)(a)(i) of the Companies Act, or that it is in conflict with s 11(2)(c)(i) of the 

Companies Act because it falsely implies or suggests, or be such as would 

reasonably mislead a person to believe incorrectly, that the respondent is part of, or 

is associated with, the applicant. 

 

4. APPLICABLE LAW 

[4.1] The jurisdiction of the Companies Tribunal is stated in section 160 of the Act 

and is as follows: 

“(1) A person to whom a notice is delivered in terms of this Act with respect to an 

application for reservation of a name, registration of a defensive name, application to 

transfer the reservation of a name or the registration of a defensive name, or the 

registration of a company’s name, or any other person with an interest in the name of 

a company, may apply to the Companies Tribunal in the prescribed manner and form 

for a determination whether the name, or the reservation, registration or use of the 

name, or the transfer of any such reservation or registration of a name, satisfies the 

requirements of this Act. 

  (2)  An application in terms of subsection (1) may be made— 

 (a) within three months after the date of a notice contemplated in 

subsection (1), if the applicant received such a notice; or 

 (b) on good cause shown at any time after the date of the reservation or 

registration of the name that is the subject of the application, in any other case. 

(3)  After considering an application made in terms of subsection (1), and any 

submissions by the applicant and any other person with an interest in the name or 

proposed name that is the subject of the application, the Companies Tribunal— 
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 (a) must make a determination whether that name, or the reservation, 

registration or use of the name, or the transfer of the reservation or registration of the 

name, satisfies the requirements of this Act; and 

 (b) may make an administrative order directing— 

 (i) the Commission to— 

(aa) reserve a contested name, or register a particular defensive name that had 

been contested, for the applicant; 

(bb) register a name or amended name that had been contested as the name of a 

company; 

(cc) cancel the reservation of a name, or the registration of a defensive name; or 

(dd) transfer, or cancel the transfer of, the reservation of a name, or the 

registration of a defensive name; or 

 (ii) a company to choose a new name, and to file a notice of an 

amendment to its Memorandum of Incorporation, within a period and on any 

conditions that the Tribunal considers just, equitable and expedient in the 

circumstances, including a condition exempting the company from the requirement to 

pay the prescribed fee for filing the notice of amendment contemplated in this 

paragraph.” 

 

[4.2]  Section 11(2) of the Companies Act, as far as it is relevant for the present 

application, provides as follows: 

“(2)  The name of a company must— 

(a)  not be the same as— 

(i)  the name of another company, domesticated company, registered external 

company, close corporation or co-operative; 

… 

 (c) not falsely imply or suggest, or be such as would reasonably mislead a person 

to believe incorrectly, that the company— 

(i)  is part of, or associated with, any other person or entity; 

…” 

 

[4.3] Although the applicant is a close corporation in terms of the Close 

Corporations Act 69 of 1984, the provisions of the Companies Act are applicable in 

terms of section 19 of the Close Corporations Act: 
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“19.   Undesirable names and reservation of names.—(1)  Part A of Chapter 2 of the 

Companies Act, read with the changes required by the context, applies to a 

corporation and to an applicant for name reservation in terms of subsection (2), 

but— 

(a) a reference in any of those provisions to a company must be regarded as a 

reference to a corporation for the purposes of this Act; and 

(b) the application of section 11 (3) of the Companies Act to a corporation is 

subject to the provisions of section 22 (1) of this Act. 

(2)  Any person who intends to form a corporation or any corporation which intends 

to change its name may apply to the Registrar for the reservation of a name, on the 

prescribed form and on payment of the prescribed fee. 

(3)  . . . . . .” 

 

5. EVALUATION 

[5.1] The name of the respondent is not the same as that of the applicant as 

contemplated in s 11(2) (a) of the Companies Act. “Same” is exactly identical: See 

eg Williams v Janse van Rensburg (3) 1989 (4) SA 884 (C); Century City Apartments 

Property Services CC and Another v Century City Property Owners Association 

[2010] 2 All SA 1 (SCA). However, in Global Vitality Incorporated v Enzyme Process 

Africa (Pty) Limited and Others (20884/2013) [2015] ZAWCHC 111 (21 August 2015) 

para 87, the Court said in respect of sub-s (a) that “. . . the first respondent’s 

company name [is] the same as the applicant’s . . . trade mark (but for the word 

“AFRICA” at the end of the company name)”. Even if this dictum is applied, the 

names cannot be said to be the same, as there are multiple differences and, in fact, 

there is not one word in the name of the applicant that is the same as that in the 

name of the respondent. 

 

[5.2] The question that remains is whether the name of the respondent is such that it 

would  

[5.2.1] falsely imply or suggest, or  

[5.2.2] be such as would reasonably mislead a person to believe incorrectly,  

that the company is part of, or associated with, any other person or entity. 

 



 7 

  

[5.3] I need to add that although there are various factors and circumstances that 

may comply with the above requirements, such a website names/designs and other 

marketing material, the Companies Tribunal only has jurisdiction in respect of the 

name as defined in ss 11 and 14 of the Companies Act and many of the other factors 

as alluded to above and in the founding/supplementary affidavits, fall within the 

realm of intellectual property law in the wide sense. 

 

[5.4] It is clear that the applicant initiated steps as soon as it became aware of the 

name of the respondent and these steps indicate that the effluxion of time before it 

approached the Companies Tribunal comply with “good cause” as required by s 

160(2)(b). 

 

[5.5]  In Lucky Star Ltd v Lucky Brands (Pty) Ltd and Others 2017 (2) SA 588 (SCA) 

para 16 the Supreme Court of Appeal said that the requirements of s 11(2)(b) in 

respect of “confusingly similar” and that of s 11(2)(c) in respect of “reasonably 

mislead” are the same. It must however be added that s 11(2)(b) refers to s 11(2)(a), 

which are names, trade marks or expressions, while s 11(2)(c)(i) refers to an 

incorrect belief that the person is part of or associated with any other person or 

entity. In the latter case the test is not the name, trade mark, word or expression in s 

11(2)(a), but the person or entity. Therefore, if a person or entity uses eg unique 

descriptive words not contained in its registered company name, as one example, 

and a name is registered that contains those words, it could be a transgression of s 

11(2)(c). Toyota is a registered name, and it uses the logo, “Everything keeps going 

right” in its marketing campaigns. If a name, “Keep Going Right” is registered, it may 

well be a transgression in terms of 11(2)(c). If the misleading effect is in the name 

itself, s 11(2)(b) and s 11(2)(c) can apply.  

 

[5.6] As to the requirement for confusingly similar, the test, which would be the 

same as “reasonably mislead”, as in the case of passing-off, should be: “. . . a 

reasonable likelihood that ordinary members of the public, or a substantial section 

thereof, may be confused or deceived into believing that the goods or merchandise 

of the former are the goods or merchandise of the latter or are connected therewith. 

Whether there is such a reasonable likelihood of confusion or deception is a question 
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of fact to be determined in the light of the particular circumstances of the case.” 

Adidas AG and Another v Pepkor Retail Limited (187/12) [2013] ZASCA 3 (28 

February 2013) para 28.  It is not necessary to find that all or most consumers would 

be confused. It is enough that a substantial number of them are likely to be 

confused:  PepsiCo v Atlantic Industries (983/16) [2017] ZASCA 109 (15 September 

017) para 30. 

 

[5.7]  The name of the applicant is Rubber IT Liquid EPDM Rubber CC and that of 

the respondent is Rubberit LRSA Coatings (Pty) Ltd. The only word (or part thereof) 

that is the same is “rubber”. The applicant’s name also includes descriptive words, 

such as “liquid” and the respondent’s name indicates the application, ie “coatings”. 

The applicant is a CC, and those letters are part of the name in terms of s 22(1) of 

the Close Corporations Act 69 of 1984, while the respondent is a private company 

with the letters “(Pty) Ltd” part of the name in terms of s 14(2) of the Companies Act.  

The differences are such that it cannot be said that there is a reasonable likelihood 

that ordinary members of the public, or a substantial section thereof, may be misled 

to incorrectly believe that the respondent is part of, or associate with, the applicant: 

See also Azisa (Pty) Ltd v Azisa Media CC [2002] 2 All SA 488 (C). 

   

6. FINDING 

The application is refused. 

 

SIGNATURE 

 

COMPANIES TRIBUNAL: MEMBER 

DATE: 23 October 2017 

 


