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IN THE COMPANIES TRIBUNAL OF THE REPUBLIC OF SOUTH AFRICA 

(“The Tribunal”) CASE NO: CT006Jul2017 

In an Application in terms of Section 160 of the 

Companies Act 71 of 2008 (“the Act”) for a 

determination that the name that the company 

name   TYRIS   CONSTRUCTION  PROJECTS 

Reg. No: 2016/322678/07 does not satisfy the 

requirements of Section 11(2)(a) and (c) of the Act 

In the matter between: 

 
TYRIS CONSTRUCTION (PTY) LTD APPLICANT 

(1995/007033/07) 

AND 

 
TYRIS CONSTRUCTION PROJECTS (PTY) LTD RESPONDENT 

(2016/322678/07) 

Coram: Khatija Tootla 

 
Decision handed down on 2 October 2017 

 

 

DECISION 
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INTRODUCTION: 

 
[1] The Applicant, a company incorporated under the laws Republic of S. Africa and having 

its registered address at Janloy Building, 20 De Jager Street, Ermelo, 2330 brings an 

application in terms of Sections 11 (2) (a) ;11 (2)(b) ; 11(2)(c)(i) and 160 of the Companies 

Act 2008 (“the Act”) read with Regulation (Reg.) 153 for an order that the Respondent 

change its name so that it does not incorporate the trademark TYRIS or any mark 

confusingly similar thereto. In addition, the Applicant makes a simultaneous application 

for substituted service, after serving a notice in two local newspapers without first making 

an application for a substituted service order. 

 

[2] The Respondent is a company incorporated in terms of the Companies Act, bearing 

registration number 2016/322678/07 and having its registered address at 6 Felicity Court, 

23 Cavendish Road, Yeoville, Johannesburg. 2198. 

 

 

 
BACKGROUND: 

 

 

 
 

[3] The Applicant is the registered proprietor of the “Tyris” trade mark in South Africa under 

trade mark registration number 2016/26574 in class 37 in respect of “building construction, 

on site construction, project management” etc. The trade mark was registered in 2016. 

 
[4] The Applicant filed an objection to the Respondent’s name ‘Tyris Construction Project’ on 

13 July 2016 on form CTR 142 as prescribed by regulation 142 (1) (a), together with a 

supporting affidavit as required by regulation 142 (1) (b). The Applicant then filed a default 

application against the Respondent under cover of form CTR 145, together with an 

application for substituted service which service was already effected by the Applicant 

prior to obtaining an order for substituted service from the Tribunal or the High Court. 
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EVALUATION: 

 

 

 

[5] Before the Tribunal can deal with the application based on its merits, the Tribunal has to 

consider two other factors, one being whether it can grant an application for substituted 

service after the fact; and whether the Applicant has shown good cause. The latter can be 

dealt with together with the merits of the matter. 

 
[6] A copy of the application could not be served on the Respondent at its registered address 

and a non-service was rendered by the Sheriff on 17 July 2017, within 5 days of filing it 

with the Companies Tribunal as required by regulation 142 (2). 

 
[7] The Applicant of its own accord and without obtaining an order for substituted service, 

served the application by publishing the application in two newspapers in S.A in English 

and Afrikaans on 6 July 2017 providing the Respondent 5 days from the date of the 

advertisement, within which to respond,. No response was received within the required 

period and the Applicant therefore applies to the Companies Tribunal in terms of regulation 

153 (2) to grant a default order in terms of regulation 153 (1). 

 
[8] No m e n t i o n o f Regulation 7 (3) of the Companies Act No 71 of 2008 (the Act) is 

mentioned in the application for substituted service. The only way that the Tribunal can 

establish whether this is possible is by looking at the relevant regulation. The merits of the 

matter can only be considered once the substituted service application is considered. 

 

[9] Regulation 7 (1) speaks of how a notice or document may be delivered contemplated in 

Section 6 (10) or (11) electronically as set out therein; or as set out in Table CR 3 by 

facsimile, electronic mail or by registered post ;or by any other means authorised by the 

High Court. Regulation 7(3) states that if it proves impossible to deliver a document in any 

manner provided for in the Act or these regulations, if any person other than the Tribunal 

is required to deliver the document, the person may apply to either the Tribunal or the High 

Court for an order of substituted service. 
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[10] Thus it is clear that the Tribunal c a n e n t e r t a i n a n a p p l i c a t i o n f o r substituted 

service in terms of  regulation 7 (3) and may decide whether it is reasonably necessary  to 

depart from the various methods of service provided in the Act and the Regulations. 

However, there is no indication as to what is substituted service. The Tribunal is therefore 

permitted in the circumstances to look at the High Court Act and Rules. 

 
[11] The relevant portion of Rule 4 (2) of the High Court Rules reads; ‘…not possible to effect 

service in any manner aforesaid.’ Substituted service may be ordered when the defendant 

is believed to be in the Republic, but one of the normal forms of service set out in the rules 

cannot be effected. The court then gives directions authorizing some form of 'substituted 

service' ". In the circumstances, the Tribunal can give directions authorizing some form 

of substituted service. 

 

 
[12] The applicant contends that service on the registered address is impossible as the address 

could not be located as per the sheriff’s non-service. The numerous attempts albeit in letters 

of demand shows that the Applicant has made numerous attempts to serve documents on 

the Respondent as well via the Sheriff of the Court. 

 

 
[13] Having considered the submissions made by the Applicant and the applicable legislation, 

the Tribunal weighs up whether substituted service is justified instead of the prescribed 

methods (set out above in the Rules to the Companies Act) for service of notices. In terms of 

Rule 4(2) of High Court Rules as mentioned, it is submitted that since it is believed that the 

Respondent is in the Republic but that the normal forms of service cannot be effected; then 

the Tribunal is to give directions authorising some form  of substituted  service. 

 
[14] The Applicant has complied with the requirements of filing a Notice of Motion, as well 

shown that it has tried to locate the Respondent via Letters of Demand served by the Sheriff 

of the Court; by registered post and by employing the services of a tracing agent. 
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[15] However, the issue is whether the Applicant can of its own accord and choose a form of 

service and effect same, without the order being granted by the Tribunal. In addition, the 

Applicant has provided the Respondent with a minimal period of 5 days from the date of 

notice in the newspapers to respond, which is insufficient notice. Furthermore the 

newspapers are in English and Afrikaans; and Afrikaans may not necessarily be the 

language that the Respondent speaks as he is a Zimbabwean citizen. Be that as it may, the 

Applicant has shown that it is entitled to an order for substituted service. 

 

 
 

ORDER: 

 
 

[16] The Tribunal grants an order for substituted service by way publication of the applicant’s 

intended name dispute application in two local English newspapers circulating in the area, 

one being a newspaper in that area and another being a community newspaper circulating 

in that area, in which Mr Matthew Tshingwana of Tyris Construction Projects (Pty) Ltd 

resides or trades as well as publication in  the Government Gazette. 

 

 

[17] The said notices of the application are to remain in the newspapers for a period of twenty 

(20) business days from the date it is advertised, before the Applicant’s application in 

respect of the name dispute is to be heard by the Tribunal. 

 

 

 
 

k.tootla 
 

Khatija Tootla 

(member of the Companies Tribunal) 

2 October 2017 


