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[1] This application is about whether the inclusion of the word or element 

WAP in the first respondent’s name (i.e. WAP GROUP (PTY) LTD) renders the 

name non-satisfactory of the requirements of ss 11(2)(b) and 11(2)(c) of the 

Companies Act 71 of 2008 (the Companies Act). The applicant submits that this 

is so, as the name is confusingly similar to the applicant’s trade mark WAP and 

falsely implies or suggests, or would reasonably mislead a person to believe 

incorrectly that, the first respondent is part of, or associated with the applicant. 

For immediate ease of reference, the material part of s 11(2) reads as follows: 

“(2) The name of a company must- 

(a)… 

(b) not be confusingly similar to a name, trade mark, mark, word or expression 

contemplated in paragraph (a) unless - 

(i) in the case of names referred to in paragraph (a)(i), each company bearing any such 

similar name is a member of the same group of companies; 

(ii) … 

(iii) in the case of a name similar to a trade mark or mark referred to in paragraph (a)(iii), 

the company is the registered owner of the business name, trade mark or mark, or is 

authorised by the registered owner to use it; or 

(iv) … 

(c) not falsely imply or suggest, or be such as would reasonably mislead a person to 

believe incorrectly, that the company- 

(i) is part of, or associated with, any other person or entity…” 

 

[underlining added for emphasis] 
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[2] The applicant further submits that the first respondent ought to be directed 

by this Tribunal to choose a new name in substitution of its current name. Neither 

the first respondent nor the second respondent, being the Commissioner of 

Companies,1  is opposing the application, despite what I consider adequate 

service on both of them.2 Therefore, what is under consideration is an application 

for a default order.3  

 

[3] The applicant’s trade mark “WAP” is registered in classes 01, 03, 07 and 

09 and 37 in respect of various goods and services4. Registration of the trade 

mark WAP dates back to 19755 although the applicant acquired proprietorship to 

the trade mark only in 2004 after it devolved on a number of other corporate 

entities.6 It is not less significant that the applicant is incorporated in Denmark; 

                                                 
1
 The Companies Act 71 of 2008 (the Companies Act) makes no reference to Commissioner of Companies, 

but the word “Commissioner” is defined in s 1 thereof as: “Commissioner” means the person appointed to or 

acting in the office of that name, as contemplated in section 189”, and s 189 refers to “Commissioner of the 

Commission” and “Deputy Commissioner of the Commission”. I will accept that although a “Commissioner of 

Companies” is cited this is actually reference to the Commissioner of the Companies and Intellectual Property 

Commission (the CIPC). I also won’t temper with the citation. 
2
 In terms of the sheriff’s returns, service on the first respondent was by way of affixing at the registered 

office address of the first respondent and service on the CIPC was effected by handing over the documents 

to a certain Mr A Tuwe, Legal Admin at DTI Campus in Sunnyside, Pretoria.  
3
 As contemplated by regulation 153 of the Companies Regulations, 2011. The Companies Regulations 

were made by the Minister of Trade and Industry in terms of section 223 of the Companies Act 71 of 2008 

and published under GN R351 in Government Gazette 34239 of 26 April 2011 (the Companies 

Regulations). Regulation 153 reads as follows:  
“153. Default orders  

(1) If a person served with an initiating document has not filed a response within the prescribed period, the initiating 

party may apply to have the order, as applied for, issued against that person by the Tribunal.  

(2) On an application in terms of sub-regulation (1), the Tribunal may make an appropriate order––  

(a) after it has heard any required evidence concerning the motion; and  

(b) if it is satisfied that the notice or application was adequately served.  

(3) Upon an order being made in terms of sub-regulation (2), the recording officer must serve the order on the person 

described in subsection (1) and on every other party.”  
4
 See para 5 of the supporting affidavit attached to Form CTR 142 and annexures “LM8” and “LM9” on pp 

34 – 44 of the application. 
5
 Ibid. 

6
 See para 6.2 of the supporting affidavit on p 10 of the application. 
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distributes WAP branded products worldwide and has presence in South Africa, 

including through the subsidiary WAP South Africa (Pty) Ltd.7  

 

[4] From a certificate issued by the Companies and Intellectual Property 

Commission on 13 January 2015,8 the first respondent has its registered office 

address in Soshanguve, Pretoria, and was registered and certified to start 

business on 28 November 2012.9 However, first respondent’s principal business 

is not described. The first respondent’s registered office address is the same as 

its postal address and the residential and postal addresses of its only director, 

Mandlenkosi Tshepo Makaula Mbonyana.10 This is the address at which the 

sheriff effected service by way of affixing.11  

 

[5] This application was filed or issued on 20 March 2015.12 Therefore, over 2 

years has elapsed between the registration of the first respondent’s name and 

this application. I am not discounting the pre-application steps taken by the 

applicant, when it caused a letter of demand or cease and desist letter 23 July 

2013 delivered by sheriff to the first respondent on 19 August 2013.13 However, a 

period of over 18 months passed before the non-statutory letter eventuated into 

this application.  

                                                 
7
 See para 6.4 of the supporting affidavit on p 10 of the application. 

8
 Annexure “LM3” on p 22 of the application. 

9
 Ibid. 

10
 Ibid. 

11
 See para [2] and footnote 2 above. 

12
 This is the date reflected on Form CTR 142 to which the undated supporting affidavit by Lena Ernlund 

Malmberg is attached. See para [9] below. 
13

 Attached as annexure “LM5” to the application on pp 26 – 30. 
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[6] Section 160 provides the procedural mechanism for applications relating 

to disputed company names. It reads as follows in the material part: 

 “160. Disputes concerning reservation or registration of company names 

(1) A person to whom a notice is delivered in terms of this Act with respect to an 

application for reservation of a name, registration of a defensive name, application to 

transfer the reservation of a name or the registration of a defensive name, or the 

registration of a company’s name, or any other person with an interest in the name of a 

company, may apply to the Companies Tribunal in the prescribed manner and form for a 

determination whether the name, or the reservation, registration or use of the name, or the 

transfer of any such reservation or registration of a name, satisfies the requirements of 

this Act. 

[Subs. (1) substituted by s. 99 of Act 3/2011] 

(2) An application in terms of subsection (1) may be made- 

(a) within three months after the date of a notice contemplated in subsection (1), if the 

applicant received such a notice; or 

(b) on good cause shown at any time after the date of the reservation or registration of the 

name that is the subject of the application, in any other case. 

(3) After considering an application made in terms of subsection (1), and any submissions 

by the applicant and any other person with an interest in the name or proposed name that 

is the subject of the application, the Companies Tribunal- 

(a) must make a determination whether that name, or the reservation, registration or use 

of the name, or the transfer of the reservation or registration of the name, satisfies the 

requirements of this Act; and 

[Para. (a) substituted by s. 99 of Act 3/2011] 

(b) may make an administrative order directing- 

(i) … 

(ii) a company to choose a new name, and to file a notice of an amendment to its 

Memorandum of Incorporation, within a period and on any conditions that the Tribunal 

considers just, equitable and expedient in the circumstances, including a condition 

exempting the company from the requirement to pay the prescribed fee for filing the 
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notice of amendment contemplated in this paragraph.” 

 

[underlining added for emphasis] 

 

 

[7] I understand s 160(2) to primarily envisage that a notice of the registration 

or reservation of a company name will be delivered to a person or interested 

person. The notice is envisaged by s 12, also of the Companies Act.14 As could 

be gleaned from s 160(2)(a) above, the recipient of a notice in terms of s 160(1) 

has to make an application disputing registration or reservation of a company 

name within 3 (three) months after the date of the notice. Where the applicant did 

not receive a notice, the application may be made “on good cause shown at any 

time after the date of the reservation or registration of the name that is the 

subject of the application”.15 [my emphasis]. 

 

[8] The applicant does not appear to have received a notice of registration of 

the first respondent’s name as contemplated in s 160(1) of the Companies Act. 

                                                 
14

 Section 12 of the Companies Act reads as follows in the relevant part: 

“(3) If, upon reserving a name in terms of subsection (2), there are reasonable grounds for considering that the name 

may be inconsistent with the requirements of- 

(a) section 11(2)(b) or (c)- 

(i) the Commission, by written notice, may require the applicant to serve a copy of the application and name 

reservation on any particular person, or class of persons, named in the notice, on the grounds that the person or persons 

may have an interest in the use of the name that has been reserved for the applicant; and 

(ii) any person to whom a notice is required to be given in terms of subparagraph (i) may apply to the Companies 

Tribunal for a determination and order in terms of section 160…” Section 12 is to be read with regulations 8 and 

9 of the Companies Regulations. Although not material for current purposes, I have found the aforesaid 

regulations to be contradictory to the statutory provisions in RV Handfield-Jones V Companies and 

Intellectual Property Commission, an unreported Case NO.: CT007Feb2014 (Companies Tribunal, 

decided on 31 October 2014). A copy of the decision may be obtained from the website: 

www.companiestribunal.org.za. 
15

 Section 160(2)(b) of the Companies Act. 
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Invariably, this application has to be made in terms of s 160(2)(b) and the 

applicant has to show good cause why it brought the application at the time it did.  

 

[9] The applicant submits that “Upon becoming aware of the incorporation of 

Wap Group (Proprietary) [sic] Limited, the Applicant instructed Messrs Adams & 

Adams to forward a letter of demand to the company (as well as its sole 

director)”.16 It is not stated exactly when the applicant became aware of the 

incorporation of the first respondent. The only inference to be drawn is that 

because the applicant appears to have instructed its attorneys upon becoming 

aware of the first respondent’s incorporation, this would have occurred around 

July 2013. This is the date of the applicant’s letter of demand or cease and desist 

letter sent to the first respondent. Evidently, seven months after the registration 

of the first respondent and its name.17 There are no further submissions made in 

this regard and therefore, I do not find the submissions made [as stated above] to 

equate to showing good cause as contemplated in s 160(2)(b) of the Companies 

Act. In my view, the failure to show good cause is decisive and fatal for 

applications of this nature.18 For the register of company names kept by the 

Companies and Intellectual Property Commission ought to enjoy some level of 

certainty and credibility. Company names, once registered should be protected 

from an attack unless they are proven by the available evidence not to be worthy 

of such protection. In my mind, the legislature provided this protection by 

                                                 
16

 See para 3.1 of the supporting affidavit on p 7 of the application. 
17

 See para [4] above. 
18

 See COMAIR Limited v Kuhlula Training, Projects and Development Centre (Pty) Limited, an 

unreported Case NO.: CTR007SEP2014 (Companies Tribunal, decided on 27 February 2015) at paras [5] – 

[6]. A copy may be obtained from the website: www.companiestribunal.org.za. 
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requiring that when an application is brought in cases other than those provided 

for in terms of s 160(2)(a) of the Companies Act (i.e. the three months period 

from receiving a notice), such an applicant show good cause why the application 

is made at the time it is made and not earlier. These are control measures which 

ultimately facilitate investment in the goodwill attaching to the company name.  

 

[10] Although, the Companies Act doesn’t define or explain what is meant by 

showing good cause, in my view, this would entail the applicant making 

submissions regarding when and how it became aware of the reservation or 

registration of an impugned company name, as well as, why an application was 

only made when it was made and not earlier. In the Supreme Court of Appeal 

decision of in Minister of Defence and Military Veterans v Motau and others 

[2014] JOL 32592 (CC), stated that “good cause may be defined as a substantial or 

“legally sufficient reason” for a choice made or action taken Assessing whether there is 

good cause for a decision is a factual determination dependent upon the particular 

circumstances of the case at hand”.19  

 

[11] In my view this factual enquiry or determination, which is dependent on 

the facts or circumstances of the particular matter, cannot even begin, like in this 

matter where the applicant omitted to provide any facts equating to showing good 

cause why this application was only made on 20 March 2015 when the first 

respondent existed from 28 November 2012. Without those facts or submissions, 

                                                 
19

 At para [54] and quoted without references. 
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I cannot even proceed to entertain the merits of this application for failure to clear 

a statutory hurdle in the form of s 160(2)(b) of the Companies Act.  

 

[12] I am also not satisfied with the deposition by the deponent to the founding 

affidavit. There is no signature or reference to the commissioner of oaths on the 

relevant page of the affidavit.20 There appears a document by a notary public of 

Copenhagen, Denmark, which authenticates the signature of the deponent and 

her authority to act for the applicant, but nothing on her knowledge and 

understanding of the contents of her affidavit or taking the equivalent of a 

prescribed oath or affirmation. If the stated involvement of the notary public in 

Denmark equates to deposition before a commissioner of oaths in South Africa, 

this should have been explained in the affidavit filed in the default order 

application.21 This Tribunal cannot reasonably be expected – without the relevant 

submissions made - to have familiarity of all foreign protocols (be it laws or 

practices) in this regard.  

 

[13] It is my view that the supporting affidavit to this application was not 

commissioned as envisaged by regulations 1 to 7 of the Regulations Governing 

the Administering of an Oath or Affirmation.22 This will add to the finding made 

above regarding the showing of good cause and consequently this application 

cannot succeed.  

                                                 
20

 See p 20 of the application. 
21

 See affidavit dated 28 April 2015 attached to Form CTR 145. 
22

 Regulations promulgated under section 10 of the Justices of the Peace and Commissioners of Oaths Act 

16 of 1963 initially published in terms of Government Notice No R1258 of 21 July 1972 and amended in 

1977, 1980 and 1982. 
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[14] I make the following order: 

a) the application is refused. 

 

 

_________________________    

Khashane Manamela     

Member, Companies Tribunal 

10 June 2015 

 

 

 
 


