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IN THE COMPANIES TRIBUNAL OF SOUTH AFRICA, PRETORIA 

        CASE NO: CTR009/05/2013 

In the matter between: 

THE COUPON COMPANY                                                                          Applicant 

And 

COETZEE J                                                                                                Respondent 

Coram: Mr M Kganyago, Mr K Manamela, Mr R Williams, Ms L Glass and  

Ms K Tootla 

Decision handed down on the 17th JULY 2014 

 

DECISION 

MR M KGANYAGO 

[1] The applicant in this matter has brought an application in terms of section 160(1) 

and (2) read together with section 11(2) of the Companies Act 71 of 2008 (“the 

Act”). The applicant is seeking an order in terms of section 160(3) of the Act that 

the respondent change its name to one not incorporating Design Divas. 

[2] The respondent was duly served with the applicant’s application by the sheriff on 

the 17th May 2013. The respondent did not serve or file any opposing papers. 

[3] After 20 business days within which the respondent was required to serve and 

file any opposing papers if they wish to oppose the applicant’s application (which 

time period to oppose had lapsed) the applicant wrote a letter to the Tribunal 
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requesting that their matter be determined. The Tribunal requested the applicant 

to apply for a default order in terms of regulation 153 of the Companies 

Regulation, 2011 ( “the regulations”). However the applicant is of the view that it 

is unnecessary to apply for the default order in terms of regulation 153, and 

further that it is inappropriate. The applicant contend that their application is in 

terms of section 160(1) of the Act and that the Tribunal is duty bound to 

determine the matter in terms of section 160(3) of the Act. The applicant is 

further of the view that there is a conflict between the provisions of section 160 

and regulation 153 of the Act. The applicant submits that since there is a conflict, 

the provisions of the section 160 of Act take precedence over the provisions of  

regulations. 

[4] Since the applicant was adamant that the Tribunal must make a determination 

without them applying for a default order, the Chairperson of the Tribunal made a 

decision that the matter be referred to a panel of Tribunal members to make a 

ruling on this issue. However when the applicant was notified of the date of 

hearing, they indicated that they will follow the procedure prescribed by 

regulation 153 under protest and that they will not attend the hearing. 

[5] Even though the applicant indicated that they will not attend the hearing, the 

Tribunal deems it fit to make a ruling on this issue since the applicant has raised 

some interesting and important issues. Despite not attending the hearing, the 

applicant made further written submissions which are titled “final submission”, 

which is also an indication that they require the Tribunal to make a ruling on this 

matter. 
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[6] Section 160 of the Act reads as follows:- 

 “(1) A person to whom a notice is delivered in terms of this Act with respect to an 

application for reservation of a name, registration of a defensive name, 

application to transfer the reservation of a name or the registration of a defensive 

name, or the registration of a company’s name, or any other person with an 

interest in the name of a company, may apply to the Companies Tribunal in the 

prescribed manner and form for a determination whether the name, or the 

reservation, registration or use of the name, or the transfer of any such 

reservation or registration of a name, satisfies the requirements of this Act. 

 (2) An application in terms of subsection (1) may be made- 

 (a) within three months after the date of a notice contemplated in subsection (1), 

if the applicant received such notice; or 

 (b) on good cause shown at any time after the date of the reservation or 

registration of the name that is the subject of application, in any other case. 

 (3) After considering an application made in terms of subsection (1), and any 

submissions by the applicant and any other person with an interest in the name 

or proposed name that is the subject of the application, the Companies Tribunal- 

 (a) must make a determination whether that name, or reservation, registration or 

use of the name, or the transfer of the reservation or registration of the name, 

satisfies the requirements of this Act; and 

 (b) may make an administrative order directing- 
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 (i) the Commission to- 

 (aa) reserve a contested name, or register a particular defensive name that had 

been contested, for the applicant; 

 (bb) register the name or amended name that had been contested as the name 

of the company; 

 (cc) cancel the reservation of a name, or the registration of a defensive name; or 

 (dd) transfer, or cancel the transfer of the reservation of a name, or the 

registration of a defensive name; or 

 (ii) a company to choose a name, and to file a notice of an amendment to its 

Memorandum of Incorporation, within a period and on any conditions that the 

Tribunal considers just, equitable and expedient in the circumstances, including a 

condition exempting the company from the requirement to pay the prescribed fee 

for filing the notice of amendment contemplated in this paragraph.  

(4) Within 20 business days after receiving a notice or a decision issued by the 

Companies Tribunal in terms of this section, an incorporator of a company, a 

company, a person who received a notice in terms of section 12(3) or 14(3), an 

applicant under subsection (1) or and any other person with an interest in the 

name or proposed name that is the subject of the application, as the case may 

be, may apply to a court to review the notice or decision.” 

[7] Section 183 of the Act reads as follows:-  
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“Subject to the requirements of the applicable sections of this Act, the 

Companies Tribunal may determine any matter of procedure for an adjudication 

hearing, with due regard to the circumstances of the case.” 

[8] Regulations 153 (1) and (2) of the Act reads as follows:- 

“(1) If a person served with an initiating document has not filed a response within 

the prescribed period, the initiating party may apply to have the order as applied 

for, issued against that person by Tribunal. 

(2) On application in terms of sub-regulation (1), the Tribunal may make an 

appropriate order- 

(a) after it has heard any required evidence concerning the motion; and 

(b) if it is satisfied that the notice or application was adequately served.” 

[9] The applicant’s contention is that the provisions of section 160 and regulation 

153 of the Act are in conflict with each and therefore the provisions of the Act 

should take precedence. What the applicant is raising, entails the interpretation 

of section 160 and regulation 153 of the Act. The golden rule of interpreting the 

language in the document is that it must to be given its grammatical and ordinary 

meaning, unless this would result in some absurdity, or some repugnancy or 

inconsistency with the rest of the instrument. See Coopers & Lybrand and 

Others v Bryant 1995 (3) SA 761 (AD). I pause to mention that, in my view 

there is no conflict or disconnect between the regulations and the Act, as the 

regulations are foreshadowed by use or inclusion in section 160(1) of the words 



6 
 

may apply to the Companies Tribunal in the prescribed manner and form for a 

determination. 

[10] Section 223 (1)(d) of the Act further places the role and purpose of the regulation 

in proper context as follows:- 

 “ (1) The Minister- 

        … 

 (d) may make regulations regarding- 

 (i) any forms required to be used for the purposes of this Act; and 

 (ii) in general, any ancillary or incidental matter that is necessary for the proper 

implementation and administration of this Act”. 

[11] Therefore whilst section 160(1) provides for the substance of the statutory 

provision, regulation 153 provides for the form and means for attainment or 

implementation thereof. However, for the current purposes there are other 

provisions of the Act which I deem relevant to this matter, which is section 183. 

[12] Section 160 cannot be read in isolation to section 183 of the Act. Section 183 

empowers the Tribunal to determine a procedure for the adjudication of a 

hearing. The Act does not prescribe any procedure on how to apply for a default 

order although regulation 153 contemplates such on application. The Tribunal 

empowered by section 183, read together with section 160, decided to determine 

the procedure of applying for a default order. In determining that procedure, the 

Tribunal found that the appropriate regulation to follow was regulation 153. 



7 
 

[13] Regulation 153 requires the party wishing to obtain a default order, to apply and 

present the required evidence. Evidence can be presented orally or in the form of 

an affidavit. The Tribunal opted for an affidavit, but there is nothing preventing 

the party who wishes to obtain a default order to present oral evidence. In my 

view if section 160 is read together with section 183 and regulation 153, there is 

no inconsistency and are therefore not in conflict with each other. It is also my 

considered view that the two sections and the regulation, given its grammatical 

and ordinary meaning, does not result in any absurdity or some repugnancy or 

inconsistency with the remainder of the Act. Thus the Tribunal has exercised the 

powers vested to it in terms of section 183 by determining a procedure to be 

followed in applying for a default order. 

[14]  Regulation 154 of the Act states that if in the course of the proceeding, a person 

is uncertain as to the practice and procedure to be followed, the member of the 

Tribunal presiding over the matter may have regard to the High Court Rules. 

[15] In terms of rule 31(5) of the Uniform Rules of the High Court, the party intending 

to apply for a default judgment, must make a written application, which 

application must be accompanied by the necessary documents. 

[16] The Tribunal by virtue of the powers entrusted to it by section 183 of the Act, 

determined the procedure of the manner in which a party should apply for a 

default order. That procedure requires the party intending to apply for a default 

order to do so by completing form CTR145. Form CTR145 must be accompanied 

by a sworn statement or affidavit addressing, among others, what is envisaged in 
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terms of regulation 153(1); proof of service of the application for a default order 

on all interested parties in any of the methods stipulated in Table CR3 of 

Annexure 3 of the regulations, and copy of the initiating document together with 

all attachments. 

[17] In my view the Tribunal has borrowed the procedure provided in the Uniform 

Rules of the High Court and adopted it as its own, which cannot be faulted as it is 

entitled to do so in terms of the Act and the Regulations. The Tribunal was acting 

within the powers entrusted to it by section 183 and regulation 154 of the Act. 

Since section 160 does not prescribe a specific procedure of how to apply for a 

default order, and in my view it is entrusted upon the Tribunal to determine the 

procedure to be followed in terms of section 183 of the Act. 

[18] Before the Tribunal could grants a default order, it must be satisfied that all the 

requirements are met. Thus a default order cannot be automatically granted, but 

must be applied for attaching all the relevant documents. Under the 

circumstances, in my view the Tribunal is justified in determining a procedure of 

how to apply for a default order. It is therefore my finding that a party who wishes 

to obtain a default order, should make a written application as per the procedure 

determined by the Tribunal which I have already pointed out in paragraph 16 

above. 

[19] During the deliberations in this matter, the Tribunal members had to decide 

whether to struck off the matter from the roll in terms of regulation 152 as the 

applicant was in default despite been notified of the date of hearing. This matter 
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was set down for hearing at the instance of the Chairperson of the Tribunal. The 

purpose of setting the matter down for hearing was for the Tribunal members to 

decide on the issue whether the applicant was obliged to apply for a default order 

in terms of regulation 153 or whether the Tribunal should determine the 

application and grant default order without the applicant applying for it.  

[20] The present hearing was not set down to deal with the merits of the applicant’s 

application. The applicant did not apply for a set down, but it was the 

Chairperson who requested the Registrar to set the matter down for a 

determination of the procedure to be followed when applying for a default order. 

In my view even though the applicant is in default, the matter can still be 

adjudicated upon. Had the matter been set down at the request of the applicant, 

but was however in default without any valid reason, that is when the Tribunal 

would have exercised its discretion whether or not to struck the matter off the roll. 

[21] Another issue which the Tribunal members have noticed during the deliberations 

was that most of the applicant’s letters sent to the Tribunal in arguing their case 

were unsigned. The view of the Tribunal is that unsigned letters/documents are 

unacceptable as the applicant may then at a later stage deny that they were 

made by or on behalf of him/her if challenged. The Tribunal will also not be able 

to establish whether the author of the letter is authorized to write it or not. 

Therefore it is advisable that at all times, the correspondence sent to the Tribunal 

must be signed by the authorized person. 

ORDER 
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[22] In the result I make the following order:- 

 22.1. The applicant or any person who wishes to obtain a default order ought to 

apply for that order in writing by completing the prescribed form CTR145. 

 22.2. The application for a default order should accompanied by:- 

 22.2.1. Sworn statement or affidavit addressing among others what is envisaged 

in regulations 153(1). 

 22.2.2. Proof of service of the application for a default order (on all interested 

parties) in any of the method of service stated in Table CR3 of Annexure 3 of the 

Regulations, and 

 22.2.3. Copy of the initiating documents together with all the relevant 

attachments. 

 22.3. A party may also apply for a default order by setting the matter down for 

hearing and lead viva voce evidence. 

 

                                                               _________________________                                                                                      

                                                              KGANYAGO M.F 

                                                              MEMBER OF THE COMPANIES TRIBUNAL 

Concurring: K MANAMELA, R WILLIAMS, L GLASS AND K TOOTLA                                                                  

MEMBERS OF THE COMPANIES TRIBUNAL 

 


