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DECISION (Reasons and Order) 

_________________________________________________________________________ 

               

               Introduction 

 

1) This is an application in terms of section 160 of the Companies Act 71 of 2008 (the 

Act).   

 

 



 

Preliminary Issues  

 

2) The Deponent to the Applicant's papers is Axel Alfred Gunter Steuer a director  of 

the  First Applicant and an employee of the Second Applicant who avers that he is 

duly authorised to depose to the affidavit. 

 

3) It is  averred  that on 24th March 2014, CIPCI issued a form COR  9.5 to the 

Second applicant, refusing the name  reservation of "Tina Solar",  on the basis that a 

"comparative name"  exists. 

 

4) It is further averred that the  Second applicant discovered, through its attorneys that 

a close corporation called  Trina solar CC (registration 2011/040338/23) being the 

first respondent, had been registered in South Africa in  2011.  

  

5) Upon perusing the Certificate issued by the Registrar  of Companies and Close 

Corporations dated the  27th March 2014, it has become evident  that  the 

respondent Trina Solar CC 2011/040338/23  was registered  on the 25th March 

2011. (emphasis added). This  date is  relevant as the respondent CC was registered  

before the 1st May 2011 (the  effective date on which the Act came into being). 

 

6) It is my view that the Tribunal can only  entertain the merits of this application in 

terms of section 160 (3) of the Act, once it is satisfied that it has the necessary  

jurisdiction to do so. 

 

7) The Respondent's  name was registered prior to the coming into operation of the 

Act and I am to consider whether the Act applies retrospectively or not. 

 

8) It is my view that it is a fundamental principle of our law that generally, laws are 

prospective and not retrospective in nature. 

 

 

 



APPLICABLE  LAW  

COMMON LAW 

9)  In the  case of Peterson v Cuthbert and Co Ltd 1945 AD 420 Pg 430 the learned Judge 

said;  "no statute is to be construed so as to have retrospective operation unless the 

Legislature clearly intended the statute to have that effect."  

 

SCHEDULE  5  TRANSITIONAL ARRANGEMENTS  SECTION 8 COMPANY 

NAMES AND NAME RESERVATIONS. 

10) "Any reservation by the Registrar of a name in terms of section 42 of the  previous Act 

that was in effect immediately before the effective date, is regarded as having been a 

reservation in terms of section 12 of this Act, as from the effective date....." 

 

 

APPLICATION OF  COMMON LAW  AND SCHEDULE 5,  IN RESPECT OF   

JURISDICTION. 

 

11)  The question to be asked is whether it can be construed that the Legislature intended the 

statute, in particular,  Section 160 of the Act to apply to names registered before the Act came 

into effect on the 1st of May 2011?    

 

12)  Based on the foundation laid down in the abovementioned  Peterson v Cuthbert  AD 

case, that  no statute is to be construed so as to have retrospective operation unless the 

Legislature clearly intended the statute to have that effect, it is my view that the Tribunal 

does not have jurisdiction to apply the Act retrospectively and thus cannot adjudicate on the 

application before it.   

 

13) Furthermore, after scrutinizing the Act, it is my view that there is no indication in the Act 

that the Legislature clearly intended the Act to have retrospective effect. 

 

14) Furthermore after scrutinising and contemplating  Schedule 5 of the Act,  which pertains 

to transitional  arrangements (section 8),  it is my view that  the Act does  possibly  come 

close to   having retrospective effect however this is only in respect of any reservation by the 

Registrar of a name in terms of section 42 of the  previous Act that was in effect immediately 



before (emphasis added) the effective date, (1st of May 2011)  which  is regarded as having 

been a reservation in terms of section 12 of the Act, as from the effective date.    

 

15) In the matter before me the reservation of the name was not in effect immediately before 

the  1st of May 2011 (emphasis added)  and thus cannot be applied to the present case. 

 

16) After weighing up all the relevant law with the facts, I am convinced that this Tribunal 

has no  jurisdiction to adjudicate on the  matter before it. 

 

 

ORDER 

The application is dismissed on the basis that the tribunal has no jurisdiction to entertain the 

matter.  

 

 

 

 

________________________________ 

LUCIA GLASS   

(MEMBER OF COMPANIES TRIBUNAL OF SOUTH AFRICA) 

Dated this  18.9.14 

 


