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[1] Company names have been enjoying statutory protection in this country 

since days prior to the merging of the colonies into the Union of South Africa in 

1910.1 Although, only the Transvaal and the Cape colonies had legislation for 

protection of company names, upon the attainment of the Union, the Companies 

Act 46 of 1926, consolidated the corporate laws and applied to all the provinces 

of the Union.2 Almost fifty years later, the Companies Act 61 of 1973 replaced the 

1926 Companies Act. Recently, in fact, just over two years ago - albeit with a 

slightly premature birth certificate3, so to metaphorically speak with complete 

deference, the Companies Act 71 of 2008 came into effect in May 2011.4 

 

[2] The common principle regarding company names amongst all three 

pieces of legislation is that no company should be registered under a name 

identical or confusingly similar or so nearly resembling the name of another 

company as to be calculated to deceive or falsely implying or suggesting 

association between the one company and another person or entity.5 This 

principle has over the years metamorphosed in different syntaxes and contexts, 

although the most noteworthy [for its brevity, but yet all-encompassing effect] is 

the concept of “undesirability” ushered in by section 41 of the Companies Act 61 

of 1973 (the 1973 Companies Act). Section 41 reads as follows: 

                                                 
1
 Cilliers “Similar company names: A comparative analysis and suggested approach- Part 2” 1999 

THRHR 57. 
2
 Ibid. 

3
 The Companies Act 71 of 2008 reflects the year 2008 but only came into operation in May 2011 and was 

in fact amended by the Companies Amendment Act 3 of 2011 before commencement. 
4
 Through Presidential Proclamation No.R.32, 2011 published in Government Gazette of the 26

th
 April 

2011 (34239). 
5
 Section 10 in the 1926 Companies Act, section 41 of the Companies Act 61 of 1973 and section 11 of the 

Companies Act 71 of 2008. 
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“41. Names of companies not to be undesirable. 

No memorandum containing a name for a company to be incorporated shall be registered 

if in the opinion of the Registrar the name is undesirable.”  

 

[3] The aforesaid provision gave the Registrar of Companies a wider 

discretion than before to disapprove company names on the basis of their 

undesirability.6 

 

[4] To guide the public over factors affecting the discretion, the Registrar of 

Companies - over the years - stated instances in which names would be rejected 

as undesirable by publishing practice notes or directives.7  One of those 

instances where a name could be considered undesirable was if “…words 

pertaining to a trade mark is contained in a name which will be used in regard to a 

business which relates to the class of goods or services in which the trade mark is 

registered while the applicant has no proprietary rights in respect of such trade mark, nor 

the consent of the said proprietor to use such words in a name”.8   

 

[5] The legislature sought to entrench certainty in the body of the statute and 

limit the need for providing further details through practice notes9 by phrasing 

                                                 
6
 Kredietbank van Suid Afrika Bpk v Registrateur van Maatskappye en Andere 1978 (2) SA 645 (W) at 

651G. 
7
 The first being in terms of GN709 of 1973 in Government Gazette 4055/19-10-1973 and the second on 

the 15
th

 September 1995 in GG16665/95 (GN 978 of 1995) (Registrar’s Practice Note: No.2).  
8
 Registrar’s Practice Note: No.2 at paragraph numbered 1.5. 

9
 However, practice notes are still possible through regulation 4 of the Companies Regulations, 2011. The 

regulation provides for the issuing of practice notes and guidelines, which could be used to set out 

procedures to be followed by a regulatory agency, like this tribunal or the agency’s interpretation or 

intended manner of applying the 2008 Companies Act. 
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section 11 of the Companies Act 71 of 2008 (the 2008 Companies Act10) in an 

expansive form. This does not denote a better formulated provision, but perhaps 

modest intentions in legislative efforts. For practice notes issued under the 1973 

Companies Act lacked any statutory force and were not binding on the Registrar 

of Companies,11 although the courts have referred to them with approval.12 

Section 11 proscribes, among others, company names identical (the word same 

is used)13 or confusingly similar14 to other company names or defensive names 

or registered trade marks or marks which are in the process of being registered 

as trade marks or well-known marks15. Consent of the proprietor is required in 

cases of registered trade marks or marks which are in the process of being 

registered as trade marks or well-known marks.16 

 

[6] The inclusion of trade marks in the aforesaid basket of prohibitions, if I 

may for a moment employ that reference, is an improvement which may have 

been made possible by section 10(14) of the Trade Marks Act 194 of 1993 (the 

Trade Marks Act). This provision allows for registration of a trade mark identical 

or similar to another trade mark with consent of the proprietor of the preceding 

trade mark.  It is suggested that, the provision led to the Registrar of Companies 

relinquishing an earlier stance that, company names similar to trade marks would 

only be allowed if belonging to the same proprietor and to start allowing a 

                                                 
10

 This mode of reference is preferred as there will be constant references to both the 2008 Companies Act 

and the Companies Act 61 of 1973 (which will be referred to as the 1973 Companies Act). 
11

 See the introductory paragraph to Registrar’s Practice Note: No.2. 
12

 Deutsche Babcock SA (Pty) Ltd v Babcock Africa (Pty) Ltd 1995 4 1016 (T) at 1022. 
13

 Section 11(2)(a)(iii). 
14

 Section 11(2)(b). 
15

 Well-known trade marks as contemplated in section 35 of the Trade Marks Act 194 of 1993. 
16

 Section 11(2)(a)(iii). 
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company name identical or similar to a trade mark with consent of the proprietor 

of the trade mark.17 The current section 11(2) seems to have brought a statutory 

certainty with regard to company names vis-à-vis trade marks. It seems to have 

finally reclaimed or asserted the existence of remedies regarding company 

names versus trade marks from the general sphere of the law of trade marks, 

trade names or passing off back into the realm of company law.18 

 

[7] To complete this whirlwind of a prologue, I announce that through this 

application, this tribunal is called upon to make a determination on competing 

rights in respect of a trade mark and a company name. Which one should prevail 

in case of a conflict between the two? This is essentially the main issue to be 

determined in this application and the rest only ancillary issues. It is therefore a 

case of a registered trade mark versus a registered company name or the other 

way round, should the sequence matter. 

  

[8] This tribunal is required by VKR Holding A/S, a company incorporated in 

Denmark, to make a determination whether the respondent’s name Sonnenkraft 

SA Proprietary Limited or the inclusion of the word or element “SONNENKRAFT” 

in the respondent’s name satisfies the requirements of section 11 of the 2008 

Companies Act or not.  The applicant submits that, the respondent’s name is 

                                                 
17

 See the paragraph numbered 1.5 of the Registrar’s Practice Note: No.2. See further Ribbens “What’s in a 

name? An analysis of the Registrar’s directive on names of companies, close corporations and defensive 

names” 1995 De Rebus 710. 
18

 Cilliers “Similar company names: A comparative analysis and suggested approach- Part 1” 1998 

THRHR 583. 
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confusingly similar to its registered trade marks, in the absence of its [i.e. the 

applicant’s] consent for the “continued registration”19 and effectively use of the 

respondent’s name. Even at this early stage, I am compelled to pause here in 

order to state that, I have found nothing in the 2008 Companies Act to suggest 

that, I should pay any particular attention to the word “continued” in the phrase 

“continued registration” employed by the applicant.20 

 

[9] Therefore, an order directing the respondent to choose a new name 

[which name should comply with the requirements of the 2008 Companies Act] 

will follow any determination that the respondent’s name does not satisfy the 

requirements of the 2008 Companies Act.  

  

[10] Further, the applicant introduces itself as a company incorporated in 

Denmark and a leading global investment house comprising of about 150 

companies in over 40 countries.21  Of greater significance to this application is 

that, the applicant is since 200722 a proprietor of trade marks in respect of goods 

in classes 9, 11 and 37 in respect of the word or element “SONENKRAFT”, and 

since 200823 for similar classes of goods in respect of the word or element 

“SONNENKRAFT”, here in South Africa.  I mention here - almost en passant – 

that the difference between the two sets of trade marks, is the duplication of the 

                                                 
19

 Although in the founding affidavit only the word “registration” as opposed to the words “continued 

registration” is used, in the heads of argument filed on behalf of the applicant the words or phrase 

“continued registration” are/is used in paragraphs 4 and 13 thereof. 
20

Ibid. 
21

 Paragraph 11 of the founding affidavit. 
22

 Registered on the 21
st
 February 2007. 

23
 Registered on the 26

th
 March 2008. 
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letter “N” in the second syllable in respect of the latter trade mark. The latter 

trade mark [and the word or element] “SONNENKRAFT” also forms part of the 

name of a subsidiary of the applicant called Sonnenkraft Solar Systems GmbH 

(Sonnenkraft Solar).24  

 

[11] As already stated above, it is the applicant’s contention that, the 

respondent’s name is confusingly similar to its trade marks and the other word or 

element “SA” in the respondent’s name does not distinguish the name from the 

identity of the applicant’s trade marks. 

 

[12] The respondent, Sonnenkraft SA (Pty) Ltd was bought as what is 

colloquially referred to as a shelf company known, at the time, as PTYTRADE 

237 Proprietary Limited. The process for the change of the shelf company name 

to the current name formally began when the current name was approved and 

reserved in August 2005.25 The name change was finally effected on the 07th 

October 2005.26 

 

[13] Some time in 2005 or early 2006 some courtship began between 

Sonnenkraft Solar and the respondent, which courtship was consummated [so to 

respectively speak] by a marriage in the form of an oral agreement in terms of 

which, the respondent distributed Sonnenkraft Solar’s products in this country. 

The further terms of this oral agreement and its tenure are in dispute, and so is 

                                                 
24

 Paragraph 11 of the founding affidavit. 
25

 Paragraph 5.3 of the answering affidavit. 
26

 Paragraph 5.4 of the answering affidavit. 
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whether a written agreement came into being between the respondent and 

Sonnenkraft Solar. The “distributorship”27 ended, according to the applicant in 

2010 when the written agreement [which was according to the applicant entered 

into subsequent to and as a recordal of the oral agreement] was terminated. 

However, according to the respondent the “distributorship” ended when the oral 

agreement was terminated in 2009. 

 

[14] The applicant argues that, it was due to the oral and subsequently written 

agreements with Sonnenkraft Solar that, the respondent registered its current 

company name or a name including the element or word “SONNENKRAFT”. The 

respondent should have stopped using and deregistered the “borrowed” name 

when the written agreement was terminated, the applicant submits. Therefore, as 

matters stand, there is no written consent given to the respondent by the 

applicant for the continued use28 of the applicant’s trade mark by the respondent.   

 

[15] On the other hand, the respondent denies that it derived the registration 

and use of the impugned name through a written or oral consent from the 

applicant or Sonnenkraft Solar. According to the respondent, the word or element 

“SONNENKRAFT” is its name and is essentially a product of its own efforts, and 

                                                 
27

 Only for a momentary lack of an alternative word. 
28

 This phrase is used in paragraph 27 of the founding affidavit and I refer to what I stated above regarding 

the phrase “continued registration”. 
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perhaps by implication an invented word.29 The word did not form part of any 

agreement with Sonnenkraft Solar, be it oral or written, the respondent submits. 

 

[16] However, I feel compelled to mention that, the respondent is very frugal in 

its submissions and does not even attempt to explain the coincidence of its name 

with that of the applicant’s subsidiary [being Sonnenkraft Solar] or why its name 

includes the South African geographical connotation “SA”. It is not far-fetched to 

conclude that, the inclusion of the word or abbreviation SA was to distinguish the 

respondent from the business of Sonnenkraft Solar or to denote an association 

between the respondent’s business and Sonnenkraft Solar’s. For, the word 

“SONNENKRAFT” doesn’t seem to be an ordinary or invented word, but I am 

faced by a paucity of facts in this regard and the burden always rested on the 

applicant to prove its own or refute the respondent’s contentions. 

 

[17] As scantily discussed above, the respondent denies entering into a written 

agreement with Sonnenkraft Solar. Although, the respondent’s managing 

director, Werner Sebastian (Sebastian) admits his signature on the last page of a 

copy of the agreement attached to the founding papers, he denies that the other 

preceding pages form part of the agreement. I am once more compelled to pause 

and express my dismay at this form of denial. Sebastian accepts that he signed a 

page to a document, which page reflected the words “In agreement and 

                                                 
29

 Regarding invented words see Rovex Ltd and Another v Prima Toys (Pty) Ltd 1982 (2) SA 403 at 404 E 

and the authorities referred to there, which was referred to in Cape Town Lodge CC v Registrar of Close 

Corporations & Another [2008]2 All SA 34 (C) at paragraph 45 on page 64.  
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accepted…”,30 but pleads lack of knowledge of the other pages without stating 

whether this was the only page constituting the document he signed or whether 

there were other pages different from what the applicant is now relying on as 

constituting the written agreement with Sonnenkraft Solar. Although this suggests 

evasiveness, I will not take this any further, due to the direction the other facts in 

this matter compel me to take.  

 

[18] Further, the respondent denies – again without saying much or anything at 

all – the terms of the oral agreement with Sonnenkraft Solar, beyond stating that, 

it was a distributorship agreement in terms of which the respondent would 

purchase certain solar energy products from Sonnenkraft Solar for distribution in 

this country at an agreed price and at its own costs. All these as an independent 

entity, it is submitted by the respondent.31  

 

[19] However, further from the bald denials in respect of the agreement, the 

respondent argues that, the applicant cannot rely on the provisions of the 2008 

Companies Act for a name that was registered in 2005. According to the 

respondent, this will mean that, the 2008 Companies Act has retrospective 

application, as this legislation only came into force on the 01st May 2011.32 The 

applicant retorts that, the 2008 Companies Act provides for the bringing of 

applications even for company names registered before its advent. The issue 

was actually stated in the heads of argument filed on behalf of the respondent, as 

                                                 
30

 Page 5 of annexure “MW1” to the founding affidavit. 
31

 Paragraph 6 of the answering affidavit. 
32

 See footnote 4 above. 
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constituting a point in limine, but the sequence of the proceedings of this tribunal 

at the date of hearing of the matter did not pronounce it as such. This shouldn’t 

discount the possible decisiveness of the issue on the entire matter. Besides, 

despite the sequence of events at the hearing, there was never any indication 

from the respondent that the point in limine is jettisoned.  

 

[20] Therefore, from submissions made from both ends of the table, I consider 

the following to be the issues to be decided in this matter. Firstly, whether the 

applicant can rely on the provisions of the 2008 Companies Act for a name 

registered in 2005 and therefore over five years before this legislation 

commenced? This seems to be the first hurdle that needs to be cleared by the 

applicant before attention is given to other issues. 

  

[21] The second issue is whether the applicant can object on the basis of 

infringement33 of its trade mark which was registered almost two to three years 

after the registration of the company name?  

 

[22] The first issue extends itself to a jurisdictional issue, as it effectively goes 

into whether this tribunal is statutorily authorised to adjudicate upon matters 

                                                 
33

 The word infringement is not used in the same connotation as in Part VIII of the Trade Marks Act, but 

only in its ordinary meaning. 
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whose cause of action arose before the 01st May 2011, being the date on which 

the 2008 Companies Act was brought into operation.  

 

[23] The respondent submits that, the applicant should have raised the 

objection against its name when it had an opportunity to do so in terms of the 

Companies Act 61 of 1973 (the 1973 Companies Act) and cannot do so years 

later in terms of the 2008 Companies Act. The respondent argues that, this will 

amount to retrospective application of the 2008 Companies Act which is 

something that is not generally supported by the provisions of this piece of 

legislation.  

 

[24] The applicant on the other hand argues that, item 2(1) of schedule 5 

[Transitional Arrangements] of the 2008 Companies Act renders this legislation 

applicable to this matter. This provision reads as follows: 

“2. Continuation of pre-existing companies 

(1) As of the general effective date, every pre-existing company that was, immediately 

before that date,- 

(a) incorporated or registered in terms of the Companies Act, 1973 (Act No. 61 of 

1973);or 

(b) recognised as an “existing company” in terms of the Companies Act, 1973 (Act No. 

61 of 1973), continues to exist as a company, as if it had been incorporated and registered 
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in terms of this Act, with the same name and registration number previously assigned to 

it, subject to item 4.” 

 

[25] Unfortunately, I am of the view that, this provision does not actually assist 

the applicant in its contentions. For, I understand the provision only to be giving 

certainty about the status of companies that existed before the 2008 Companies 

Act and that such companies need not do anything to be considered companies 

in terms of this new legislation. Nothing more and nothing less. 

 

[26] However, I equally do not think that, the coming into effect of the 2008 

Companies Act extinguished causes of action particularly regarding objection to 

offending company names. This would be very unfair to companies whose 

company names have been encroached and therefore the legislation would have 

unintended consequences.34 Take for instance a company whose name was 

registered on the eve of the coming into effect of the 2008 Companies Act, say 

on the 10th May 2011. Assume this company was registered with the same or 

confusingly similar name as another company and the second company was got 

the news of this infringement upon its registered name two days later on the 12th 

May 2011. When the second company objected to the name, the offender 

confidently raised a defence of non-retrospectivity in the application of the two-

day old legislation.  

                                                 
34

 See Land and Agricultural Development Bank of SA t/a Land Bank v Master of the High Court and 

Others [2006] JOL 17532 (SCA) at paragraph 60 (i.e. the separate but concurring judgment of Nugent JA). 
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[27] The legislature foresaw the possibility of this injustice and sought to avoid 

the kind of situations hypothesised above by inserting schedule 5 dedicated to 

transitional arrangements. This is the same schedule from which the applicant 

tried to find solace in its submissions, although I have already held that, the 

particular provision relied upon doesn’t apply. 

 

[28] Item 11(1) of schedule 5 [of the 2008 Companies Act] seems to be the 

applicable provision in order to avoid the possibility of the injustice that may have 

been precipitated by the repeal of the 1973 Companies Act, including in my 

hypothetical example given above. This view seems to be shared by the learned 

authors Webster, G.C.; Page, N.S; Webster, C.E. and Morley, G.E of the seminal 

book South African Law of Trade Marks, Unlawful Competition, Company Names 

and Trading Styles35.  Item 11 of schedule 5 reads as follows: 

“11. General preservation of regulations, rights, duties, notices and other 

instruments 

(1) Any right or entitlement enjoyed by, or obligation imposed on, any person in terms of 

any provision of the previous Act, that had not been spent or fulfilled immediately before 

the effective date is a valid right or entitlement of, or obligation imposed on, that person 

in terms of any comparable provision of this Act, as from the date that the right, 

entitlement or obligation first arose, subject to the provisions of this Act.” 

[I added the underlining for emphasis] 

                                                 
35

 3 edition, Butterworths Cape Town, 1997 at 16.1.2.  
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[29] It is my view - based on the interpretation of the above provision - that 

objection to the use or registration of a company name constitutes a right or 

entitlement enjoyed by an affected person [like the applicant in this matter] in 

terms of the provisions of the 1973 Companies Act. And the 2008 Companies Act 

has in section 11 a “comparable provision”. 

 

[30] However, it is also my interpretation of the above provision that, such right 

needs to have been possible to exercise at least at the date of the repeal of the 

1973 Companies Act. In other words, the applicant in seeking to exercise a right 

which is alleged to have survived the repeal of the 1973 Companies Act need to 

show that, it would have been able to exercise such right had it not been for the 

repeal of the 1973 Companies Act. This will not be possible, for example, where 

such right which is considered “as from the date that the right…first arose” had 

lapsed before the date of the commencement of the 2008 Companies Act. A 

lapsed right would be unenforceable by application of the provisions of the very 

same legislation. And this is actually my view with regard to the applicant’s right 

to object to the respondent’s name. It had expired in terms of the provisions of 

section 45 of the 1973 Companies Act and therefore no reviving is possible in 

terms of the provisions of the 2008 Companies Act. 

 

[31] Section 45 of the 1973 Companies Act set out, among others, the time 

periods within which companies can be ordered to change disputed company 
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names. These time periods ranged from one year to two years, depending on the 

circumstances for the change of the name. Section 45 read [i.e. past tense] as 

follows: 

“45. Order to change name. 

(1) If within a period of one year after the registration of any memorandum, translated 

name or shortened form of a name or translated name of a company or after the 

registration or the renewal of the registration of a name referred to in section 43 (2) or 

after the date of an amended certificate of incorporation or a certificate of change of 

name, translated name or shortened form of a name or translated name referred to in 

section 44 (2), it appears that the name contained in the memorandum or the translated 

name or shortened form of such name or translated name or the name referred to in 

section 43 (2) or the changed name or translated name or the shortened form of that 

changed name or translated name referred to in the last-mentioned certificate is in the 

opinion of the Registrar undesirable, he shall within such period order the company 

concerned or the person referred to in section 43 (2) to change the name, translated name 

or shortened form of the name or translated name concerned. 

 

(2) If within a period of one year after the registration of any memorandum, translated 

name or shortened form of a name or translated name of a company or a name referred to 

in section 43 (2) or after the date of an amended certificate of incorporation or a 

certificate of change of name, translated name or shortened form of a name or translated 

name referred to in section 44 (2), any person lodges an objection in writing with the 

Registrar against the name contained in the memorandum or the translated name or 
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shortened form of such name or translated name or the name referred to in section 43 (2) 

or the changed name or translated name or the shortened form of that changed name or 

translated name referred to in the last-mentioned certificate, on the grounds that such 

name, translated name or shortened form of a name or translated name is calculated to 

cause damage to the objector or is undesirable, the Registrar may, if he is satisfied that 

the objection is sound, order the company concerned or the person referred to in section 

43 (2) to change the said name, translated name or shortened form of a name or translated 

name. 

… 

(2A) Within a period of two years after the registration of any memorandum, translated 

name or shortened form of a name or translated name of a company or a name referred to 

in section 43(2) or after the date of an amended certificate of incorporation or a certificate 

of change of name, translated name or shortened form of a name or translated name 

referred to in section 44(2), a person who has not lodged any relevant objection in terms 

of subsection (2) may apply to the Court for an order directing the company concerned or 

the person referred to in section 43(2) to change the said name, translated name or 

shortened form on the grounds that the said name, translated name or shortened form is 

undesirable or is calculated to cause damage to the applicant, and the Court may on such 

application make such order as it deems fit. 

… 

(3) If, at any time, the Registrar is of the opinion that the name of a company, or the 

translated name or shortened form of a name or translated name of a company, gives so 

misleading an indication of the nature of its activities as to be calculated to deceive the 
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public, he may order the company concerned to change its name or translated name or the 

shortened form of its name or translated name, as the case may be.” 

 

[I added the underlining] 

 

[32] I understand the aforementioned provisions of section 45 of the 1973 

Companies Act to mean that, a name could be changed by the Registrar of 

Companies within one year after the date of registration [with or without anyone 

objecting to the name] and by the Court36 [on application by a person who did not 

object before] within two years after the date of registration. The third instance in 

section 45(3) is not relevant for purposes of this discussion.37 In sum, a name 

change was possible up to two years after the date of registration of the disputed 

company name. Therefore, as the respondent’s name was registered on the 07th 

of October 200538, the applicant on the longest possible period in terms of 

section 45 of the 1973 Companies Act [where the applicant would have not 

objected within a year and therefore entitled to approach a Court] was up to two 

years thereafter, being around the 07th October 2007.39 The Registrar did not 

have a discretion to extend the aforesaid time periods.40
 

 

                                                 
36

 Court is defined in section 1 of the 1973 Companies Act as “... in relation to any company or other body 

corporate, means the Court which has jurisdiction under this Act [i.e. the 1973 Companies Act] in respect 

of that company or other body corporate, and, in relation to any offence under this Act, includes a 

magistrate's court having jurisdiction in respect of that offence…” 
37

 Meskin (ed) Henochsberg on the Companies Act (Vol.1) (1994) Butterworths Durban, at page 91. 
38

 Paragraph 5.4 of the Answering Affidavit. 
39

 Azisa (Pty) Ltd v Azisa Media CC [2002] 2 All SA 488 (C) and JOL 92922 (C) at page 15. 
40

Henochsberg at page 91. 



 19 

[33] The applicant did not make use of any of the provisions of section 45 of 

the 1973 Companies Act. It chose to pursue extra-statutory dispute resolution 

process until after the arrival of the 2008 Companies Act and can only have itself 

to blame for the lateness of its actions. Therefore, the applicant did not have any 

valid right to object to the respondent’s name by the time the 2008 Companies 

Act came into operation. Its right to object to the respondent’s name cannot be 

revived or become validated by the 2008 Companies Act. 

 

[34]  The applicant sought –although with less vigour to pre-empt this finding – 

by stating that there was all along consent for the use of the name in terms of the 

written agreement or the oral agreement and therefore it could not have acted 

until when such consent was withdrawn. This is in dispute and on applicant’s own 

version the termination date of the written agreement was 30th September 2006, 

if this was anything to go by.41 Besides, such consent would have had no basis to 

enforce against a company name before the Registrar of Companies [in terms of 

the 1973 Companies Act] or this tribunal [in terms of the 2008 Companies Act] as 

it would not have been consent42 in respect of “a registered trade mark… or a 

mark in respect of which an application has been filed in the Republic of South 

Africa for registration as a trade mark or a well-known trade mark as 

contemplated in section 35 of the Trade Marks Act, 1993 (Act 194 of 1993)…”43 

This tribunal (and previously the registrar of companies) does not have the 

                                                 
41

 Paragraph 14 of the founding affidavit. 
42

 See footnotes 7, 8 and 11 above. 
43

 Section 11(2)(a)(iii) of the 2008 Companies Act, read together with section 11(2)(b) of the same Act. 
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authority to enforce private agreements between companies. Quite expectedly, 

determinations on company names are made in respect of whether the particular 

names satisfy the requirements of legislation based on grounds set out in the 

legislation. 

 

[35] Therefore, I do not deem it necessary to comment on the decision on this 

tribunal by Mr R. Williams [with Mr Kganyago and Ms Tootla concurring] of the 

20th January 2013 in AVON JUSTINE (Pty) (Ltd) v JUSTINE TRADING CC under 

case number: CTR 001/11/2011. The point of departure, the route travelled, the 

obstacles met on the way and the duration of the journey in the aforementioned 

decision are quite distinguishable from those in this matter. That is not to say that 

the two matters do not have some comparable features; they are just 

distinguishable from each other. 

 

[36] I have already stated above that, the second issue which is decisive in the 

determination of this matter is whether the applicant can object on the basis of 

infringement44 of its trade mark which was registered almost two to three years 

after the registration of the impugned company name? The applicant’s legal 

representative sought refuge in the provisions of section 160 of the 2008 

Companies Act when confronted with this question that respectfully said. 

Although the submissions seemed a bit muddled in this regard, they effectively 

                                                 
44

 See footnote 32 above. 
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were to the effect that, the precedence of the registration of the company name 

over the registration of the trade mark is of no consequence, and the applicant 

can – on good cause shown - object to the impugned name at any time.45 The 

aforesaid applicant’s submission need only be stated to be rejected.  

 

[37] Section 11(2) of the 2008 Companies Act sets out various proscriptions in 

respect of company names. The prelude of the section states peremptorily that “ 

The name of a company must…” and then go on to specify in various categories of 

what is proscribed like “(a) not be the same as …”; “(b) not be confusingly similar to a 

name, trade mark…” Therefore, for a company name to satisfy the requirements of 

the 2008 Companies Act, it must not be within those proscribed categories stated 

in the 2008 Companies Act at the time of registration. And section 160 of the 

2008 Companies Act currently provides what process to follow after registration 

of a company name that a party alleges not to satisfy the requirements of this 

legislation.   

 

[38] The question which immediately surfaces in this matter is whether the 

proscriptions in the 2008 Companies Act would apply for the benefit of a newly 

acquired right like a registered trade mark against a right that existed before, like 

a company name registered before the date of registration of a trade mark. My 

view is that, a pre-existing right in respect of a registered company name should 

                                                 
45

 Section 160(2)(b) of the 2008 Companies Act. 
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prevail over the subsequently acquired right in respect of a trade mark, unless 

the former right was acquired not in compliance with the law.46 The converse 

would cause chaos to the system of registration of company names, as any 

subsequently registered trade mark would object to a pre-existent company 

name, even where the latter existed on the registry for years.  

 

[39] As explained above, the respondent’s company name was registered 

before the applications for trade marks by the applicant were even filed – they 

pre-existed the marks or trade marks and all rights arising therefrom. The 

company name registered first would, if compliant with the statutory provisions, 

prevail as the registration authorities47 have to apply their minds to the statutory 

compliance of a particular name when approving same for registration.48 Once 

registered, it can only be expunged, if its registration was bad in law. This may be 

the reason why the legislature, among others, deemed it necessary to afford 

rights to marks whose registration is still pending.49 This was to ensure that they 

get the statutory protection even at their embryonic stage – so to speak - 

otherwise why would this be necessary if once those trade marks are registered 

their protection would be retrospective.50  

 

                                                 
46

 Section 33 of the Trade Marks Act. 
47

 The Registrar of Companies in terms of the 1973 Companies Act and the Companies and Intellectual 

Commission in terms of the 2008 Companies Act.  
48

 Pivot Point SA (Pty) Ltd v Registrar of Companies 1980 (4) SA 74 79 and Henochsberg on the 

Companies Act Vol1 (1994) at page 83.  
49

 Section 11(2) (a)(iii) of the 2008 Companies Act in respect of a mark in respect of which an application 

for a trade mark has been filed. 
50

 South African Law of Trade Marks, Unlawful Competition, Company Names and Trading Styles at 

16.9.5. 



 23 

[40] Therefore, on this ground as well, I do not think that the applicant’s 

objection to the respondent’s name should prevail. I proceed to make an order 

below, which order [for greater certainty] reflects the other interlocutory orders 

made at the hearing of this matter albeit in respect of prior events.  

  

[41] I therefore make an order in the following terms: 

a) the application is refused with costs, which costs should be 

on a High Court party and party scale; 

 

b) the respondent is liable for and should pay the wasted costs 

resultant from the postponement of the matter at the hearing 

of the 22nd July 2013, and 

 

c) each party is to pay and be responsible for its own costs 

emanating from the condonation application.  

 

 

_________________________    

Khashane Manamela     

Member, Companies Tribunal 


