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[1] The applicant firstly lodged a letter on the 16th August 2012 (the initial letter), 

in which a narration was made of the relief sought.  The initial letter forms part of the 

papers and it is attached to Form CTR 142 reflecting a date stamp of the 04th 

September 2012.  This form was lodged without a supporting affidavit, but only the 

initial letter.  The matter was then allocated to Professor Piet Delport, also a member 

of this Tribunal. Prof Delport could not adjudicate upon same and he alerted the 

applicant of the discrepancy regarding the supporting affidavit through a letter of this 

Tribunal dated 04th December 2012.  Without the affidavit, I must add, the application 

would have at that stage been stillborn for lack of compliance with regulation 

142(1)(b) of the Companies Regulations, 2011 (the Regulations). 

[2] Nothing appears to have happened following this Tribunal’s letter of the 04th 

December 2012 until only on the 27th November 2013 when Ms Tebogo Mputle [the 

registrar of this Tribunal] directed an electronic mail to Ms Nettie Moffatt [the group 

company secretary and legal and compliance manager of the applicant] advising the 

applicant that, the file for this matter will be regarded as closed if no supporting 

affidavit is received by this Tribunal by the 06th December 2013.  This had the 

desired reaction and the supporting affidavit was received on the 12th December 

2013.  However, the applicant did not bother explaining the cause of the delay and 

nonchalantly repeated the relief stated on its impugned Form CTR142 and the initial 

letter.  I will deal further with this later. 

[3] There is another worrying aspect to this application.  The applicant’s 

supporting affidavit by Mr David Benjamin Harington, the chief executive officer of 

the applicant, was deposed to before a certain Ms Nettie Wilhelmina Moffatt, an 

admitted attorney.  This appears to be the same Ms Nettie Moffatt, the group 

company secretary and legal and compliance manager of the applicant, referred to 
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above.  Even the physical address reflected below the deposition of Mr Harrington is 

exactly the same as Ms Nettie Moffatt’s.  So, the commissioner of oaths appears to 

be employed by the applicant as is the deponent.  This does not sound good.  

Regulation 7(1) of the Regulations Governing the Administering of an Oath or 

Affirmation1
 proscribes a commissioner of oaths to administer oaths in matters in 

which she or he has an interest.  Ms Nettie Moffatt clearly has an interest in the 

outcome of this matter, not only due to her participation as a commissioner of oaths, 

but her correspondence with this Tribunal. Therefore, this in my opinion renders the 

much awaited supporting affidavit not to pass the muster in this regard.  I will also 

return to this later. 

[4] There are other material issues with the supporting affidavit.  Firstly, Mr 

Harington asserts therein that, he is duly authorised to depose to the affidavit, but 

furnishes no proof of such authority. Secondly, he does not furnish any proof that he 

is authorised to bring the application on behalf of his employer, the applicant.  The 

content of his affidavit seems to be exactly the same as in the initial letter.  It is trite 

that authority is required to bring an application in a representative capacity and to 

depose to an affidavit in support of such an application.  I have made a mental note 

to return to this. 

[5] As could be gleaned from above, the application is aimed at acquiring the 

extension of the time for convening the 2012 annual general meeting of the 

shareholders of the applicant.  The annual general meeting was scheduled for the 

05th October 2012 (the AGM) and the application was aimed at extending the period 

                                                           
1 Regulations promulgated under section 10 of the Justices of the Peace and Commissioners of Oaths          
Act 16 of 1963 initially published in terms of Government Notice No. R1258 of 21 July 1972 and 
amended in 1977, 1980 and 1982. 
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for convening same until the 26th October 2012. As stated above, there was a delay 

in the adjudication of the application due to the omission of a supporting affidavit by 

the applicant.  The failure persisted despite the applicant being alerted by this 

Tribunal and only delivered same one year later with some additional nudging by the 

registrar of this Tribunal.  This nudging or prompting by the registrar, although 

laudable, was not in my opinion, necessary.  It may have inadvertently created an 

impression that it was acceptable [in the eyes of this Tribunal] for the applicant to still 

augment its papers, despite its failure to do so earlier.  I accept that, it is possible 

that something may have stood in the way of this Tribunal’s letter reaching the 

applicant, but then this will – with respect - mean the applicant’s interest in the matter 

had, waned or had somewhat become lethargic after lodging the application. 

[6] The lack of interest or delay will prove decisive in this matter. The extension of 

the period within which to convene the AGM should have happened before the 05th 

October 2012 and this is from my reading of section 61(7) of the Act [which 

together with subsection 61(1)] reads as follows: 

“61. Shareholders meetings 

(1) The board of a company, or any other person specified in the company’s 

Memorandum of Incorporation or rules, may call a shareholders meeting at any 

time. 

… 

(7) A public company must convene an annual general meeting of its shareholders- 

(a) initially, no more than 18 months after the company’s date of incorporation; 

and 
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(b) thereafter, once in every calendar year, but no more than 15 months after the date 

of the previous annual general meeting, or within an extended time allowed by the 

Companies Tribunal, on good cause shown.” 

[I added underlining for emphasis] 

[7]       The magical word for me – so to speak – is the word “within” in the phrase 

“within an extended time allowed by the Companies Tribunal, on good cause shown”.  

I understand the word “within” to mean “inside”; “not beyond the limit or scope of” or 

“in a time no longer than”2.  The latter meaning [“in a time no longer than”] seems to 

be more fitting in context that the former two.  So, the AGM should have been held in 

the extended time no longer than allowed by this Tribunal.  However, the targeted 

date of 26th October 2012 has come and is gone without an extension. In fact, I 

gather from the papers that, an annual general meeting was actually held on that 

date.  In all probabilities, another annual general meeting would have been held in 

2013.  Therefore, a decision of this Tribunal will have no practical effect on the issue 

in this application:  the extension of the time to convene an annual general meeting 

of the shareholders of the applicant.  The issue has been moot. 

[8]    In President, Ordinary Court-Martial and Others v Freedom Institute and 

Others 1999 (11) BCLR 1219 (CC) it was stated that, the Constitutional Court, 

unlike the Supreme Court of Appeal and the High Court sitting as a court of appeal, 

does not have a rule or statutory provision to dismiss an appeal where there is 

persuasion that any judgment or order given will have no practical effect.  The latter 

two have section 21A of the Supreme Court Act 59 of 1959 to utilise.  The 

Constitutional Court felt that, it is not automatically barred by apparent mootness of 

                                                           
2
 The Oxford Large Print Dictionary, New Edition. 
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the issues to be determined.  The same court dealt with this issue in a unanimous 

decision by Jacoob J and Madlanga AJ (as he then was) in Independent Electoral 

Commission v Langeberg Municipality 2001 (9) BCLR 883 (CC) at paragraph 11 

stated that: 

“This Court has discretion to decide issues on appeal even if they no longer present 

existing or live controversies.  That discretion must be exercised according to what the 

interests of justice require.  A prerequisite of the exercise of the discretion is that any 

order which this Court may make will have some practical effect …” 

[9]    There is equally no provision for this Tribunal to utilise to deal with this matter, 

other than through the provisions of the Companies Act 71 of 2008, its founding 

legislation.  I have already referred to section 61(7)(b) of the Act which through 

usage of the words “within” and “an extended time” clearly bars this Tribunal to make 

an order ex post facto.  This Tribunal is a creature of statute and does not have 

inherent powers and therefore, in accordance with the constitutional principle of 

legality, it has to act within the powers conferred upon it by the enabling or founding 

piece of legislation [Senwes v Competition Commission (118/2010) [2011] 

ZASCA 99 and Fedsure Life Assurance Ltd v Greater Johannesburg 

Transitional Metropolitan Council 1999 (1) SA 374 CC (at 56-59)]. 

[10]        Therefore, this Tribunal does not have powers to grant an extension when 

the annual general meeting has passed.  Even in the unlikely event that it can, the 

papers filed have to acquiesce and be alive to the fact that, there was a delay, 

explain why there was a delay and possibly apply for a condonation [regulation 147 

of the Regulations], so that if this Tribunal is satisfied it could even belatedly 

determine the issue(s) at hand. There is nothing in this regard, save for minor 
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tweaking here and there in the supporting affidavit, which – with respect – is a 

product of the modern-day art of carving, called “cut and paste”, of the contents of 

the initial letter. 

[11]     Considering all these and my other misgivings about the commissioning of the 

affidavit; the authority of its deponent to sign same and to bring the application, the 

application cannot succeed. 

[12]    In the result: 

 a) the application for an extension of the time within which the applicant  

  must convene an annual general meeting of its shareholders is refused. 

 

 

__________________________ 

Khashane Manamela 

Member, Companies Tribunal 

12th February 2014 

 

 

 

    


