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IN THE COMPANIES TRIBUNAL OF THE REPUBLIC OF SOUTH AFRICA, 

PRETORIA 

(“The Tribunal”      CASE NO:   CTR 012/08/2013  

 

In Re:  In an Application in terms of Section 72 (5) 

of the Companies Act 71 of 2008 (“the Act”) for 

an exemption to appoint a Social and Ethics 

(SEC) Committee for the Applicant. 

 

In an Ex parte Application for exemption by:  

 

WIERDAGLEN ESTATE HOMEOWNERS ASSOCIATION   APPLICANT 

Coram K. Tootla 

Decision delivered on 17 January 2014 

_____________________________________________________________________________ 

ADMINISTRATIVE ORDER IN TERMS OF SECTION 6 (3) FOR AN EXEMPTION - IN 

RESPECT OF AN APPLICATION IN TERMS OF SECTION 72 (5) OF THE ACT AND 

REGULATION 43 OF THE COMPANIES REGULATIONS 2011 (“THE REGS”). 

______________________________________________________________________________ 

1. 

INTRODUCTION: 

The Applicant, Wierda Glen Estate Homeowners Association NPC (“WG”), registration 

number 012/08/2013, a non-profit company duly incorporated and registered in terms of 

the laws of the Republic of South Africa, carrying on business within the jurisdiction of 

South Africa, makes application for an exemption from appointing a social and ethics 

committee (“SEC”), in terms of section 72(5) and 72 (6) of the Companies Act No. 71 of 

2008 (“the Act”) read together with Regulation (Reg) 26 (2) and Reg 43(1) and (2). 
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2. 

ISSUE TO BE DETERMINED:  

 

The Tribunal has to consider whether the Applicant should be granted an exemption to 

appoint a SEC in terms of Section 72 (5)(a) or (b) for a period of five years or a shorter 

period as may be determined under Section 72(6) and provided that Regulation (Reg) 43 

and Reg 26 (2) is complied with.  

 

3. 

PROCEDURE AND BACKGROUND: 

 

3.1 Although the Applicant has complied with the procedure to apply for an exemption for a 

Social and Ethics committee (SEC) by the filing of an affidavit by the Chairman of the 

Board of Directors, Fredrik Johannes Bezuidenhout, together with form CTR 142, it has 

not seen it fit to attach a resolution of the Board of Directors, despite making reference to 

same in the affidavit. 

 

 3.2 Despite its public interest score exceeding 500 points, the Applicant seeks an exemption to 

appoint a social and ethics committee based on certain reasons. It concedes that it is an 

unusually large company, as far as the area is concerned that falls under its domain (60 

hectares over which the estate is built), the number of members being 747 (due to there 

being 747 units), and its annual income being approximately R 3, 756 million which is 

derived from the monthly levy paid by members.  

In the circumstances, the Applicant submits that it is understandable why its public interest 

score exceeds 500 points making it obligatory in terms of the Act to appoint a SEC.  
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3.3 In addition, it is submitted on the CTR form 142 that this non-profit company does not 

conduct any kind of business whatsoever, save for what its object is as stated in the 

founding affidavit. Further on in the affidavit, the Applicant refers to a random number of 

the functions of the SEC as set out in Reg 43(5) and explains why in its view it would not 

be required to appoint an SEC. 

 

3.4 The Applicant states that it performs many of the functions that an average home owner 

would perform on its own, which in its view, cannot affect anyone but the homeowner on 

whose behalf these functions are performed.  It is submitted that the payment of rates and 

taxes, maintenance of communal roads, repairing of fences and the like; as well as payment 

of insurance premiums on the common assets of the Applicant is a mere disbursement of 

monies on behalf of its members.  

 

3.5 It also submits that the function of good corporate citizenship, including donations, 

contributions, and sponsorships etc. do not apply to the Applicant due to it being “ a channel 

for the collective requirements of its members “ and that it is not a corporate player in the 

least.  With regard to donations and sponsorships, it also submits that this does not fall 

within the domain of companies such as the Applicant as the financial affairs of the 

Applicant is strictly controlled; and that the directors of the company are not being paid a 

single cent for their services (in accordance with Schedule 1 to the Act which strictly 

forbids payment of fees to directors of non-profit companies).  

 

3.6 The Applicant also states that the composition of the SEC will also prove problematic for 

it as the entire Board renders services without remuneration and it will require much 

persuasion to motivate any director to serve on an SEC, especially as the directors do not 

believe that there is a no reason for the appointment of such a committee on behalf of the 

Applicant.  
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3.7 Finally, the Applicant points out that as it has no shareholders and the fact that members 

show very little interest in attending an AGM; as well as no profit being declared by the 

Applicant, there are few members who are interested in the financial affairs of the 

company, with a result that it is a relief when they do achieve a quorum of its members to 

hold an AGM. Thus the Applicant is of the view that an SEC would not have any function 

to fulfil whatsoever if it was in existence.  

 

3.8 In a nutshell the Applicant is of the view that having regard to the functions of the 

committee, and the nature of the Applicant’s business, it is submitted that it would not 

serve any real purpose to have a SEC; and a request is made on this basis to the Tribunal 

to apply its discretion in exempting the Applicant from appointing a SEC or for such shorter 

period as the Tribunal may determine.  

 

 

4. 

APPLICABLE LAW: 

4.1 Regulation 26(2) provides that for purpose of regulations …., 43…, every company must 

(my emphasis) calculate its ‘public interest score’ at the end of each financial year, 

€calculated as the sum of the following:– 

(a) a number of points equal to the average number of employees of the 

company during the financial year; 

(b) one point for every R1 million (or portion thereof) in third party liability of 

the company held by creditors at the financial year end;  
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(c) one point for every R1 million (or portion thereof) in turnover during the 

financial year; and 

(d) one point for every individual who, at the end of the financial year, is known 

by the company – 

(i) in the case of a profit company, to directly or indirectly have a 

beneficial interest in any of the company’s issued securities; or 

(ii)   in the case of a non-profit company, to be a member of the 

company, or a member of an association that is a member of the 

company. 

 

4.2 Regulations 43(1) of the Companies Regulations of 2011 (“the Regulations”) provides 

that this Regulation applies to – 

a. every state owned company; 

b. every listed public company; and 

c. any other company that has in any two of the previous five years, scored above 500 

points in terms of regulation 26(2) ( my emphasis). 

 

4.3 It is clear from the above that no matter what other type or category the company falls into, 

even if it is not a state owned company or a publicly listed company, it can clearly be seen 

that the words “any other company” can nevertheless due to its public score exceeding 500 

points during the stated relevant period, be by law required to appoint a social and ethics 

committee due to the responsibilities and functions it has to monitor in terms of Reg 43 (5) 

to serve the ‘public interest”. Nowhere in these regulations does it state that differentiation 

can be made with regard to how and what contributes to the PI score.  
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In addition, it is clear that Reg 26(2) (d) (ii) applies to non-profit companies.  The question 

then arises what kind of non-profit company would not require an SEC and may possibly 

be exempted from appointing an SEC? 

 

4.4 Regulation 43(2) of the Regulations provides that a company to which this regulation 

applies must (my emphasis) appoint a social and ethics committee unless – 

(a) it is a subsidiary of another company that has a social and ethics committee, and the 

social and ethics committee of that other company will perform the functions required 

by this regulation on behalf of that subsidiary company; or 

 

(b)    It has been exempted by the Tribunal in accordance with section 72(5) and (6). 

 

4.5 Thus Reg 43 (2) above sets out clearly only one of two circumstances under which there 

would be an exception and hence an exemption to appoint a SEC.  Note that Reg 43(2) (a) 

is clear that only if the company is a subsidiary of another company that has a social and 

ethics committee and that SEC of the other company will perform the monitoring function, 

then an automatic exemption applies. In the instant case this situation is not present and the 

application is any event not based on these circumstances. 

 

5. 

MERITS: 

5.1 Despite, the absence of a resolution of the Board of directors (which will be required from 

the Applicant should the Tribunal grant the order), the Tribunal hereby examines the 

exemption application on its merits to ascertain whether it is in compliance with the 

requirements of the Act and the Regulations in other respects. 
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5.2 The Application is thus largely based on the grounds that the Applicant is not the kind of 

non-profit company which requires the appointment of an SEC based on the nature and 

extent of the Applicant’s activities. Regulation 43(5) (a) clearly defines the functions of 

the SEC and this has been considered by the Applicant to a certain extent. The Applicant’s 

application is in terms of Section 72 (5) (b) as stated, in that it is largely based on the fact 

that no real purpose would be served in appointing an SEC and that it is not reasonably 

necessary in the public interest to require the company to appoint an SEC, having regard 

to the nature and extent of its activities.  

 

6. 

 

ANALYSIS OF THE EVIDENCE AND EVALUATION: 

 

6.1  Since the Act requires an SEC to be appointed, the only discretion that the Tribunal has is 

in terms of section 72 (5), i.e. does another Act require a formal mechanism that 

substantially performs the function that would otherwise be performed by the SEC, or, is 

it not reasonably necessary in the public interest to require the company to have a SEC, 

having regard to the nature and extent of the activities of the company. From a reading of 

section 72(5) together with Reg. 43(2) (b) it is clear that the Tribunal has a discretion (not 

that it is obliged to) to exempt a company from appointing a SEC. 

  

6.2 The basis for the Applicant’s application is section 72(5) (b) of the Act which sets out the 

stated main object of the Applicant’s business being, “the promotion of the communal 

interests of the owners of the properties/ units falling within the functioning area of the 

Applicant.”   
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It is submitted that under normal circumstances a non-profit company which has an impact 

on its environment would be required to appoint a SEC to monitor the social and ethical 

impact on its environment.  

 

6.3 In addition, it has been submitted that not all non-profit companies function in the way that 

the Applicant does in that it does not make profit. It is submitted by the Applicant that there 

is no prohibition at all against a non-profit company making a profit but that all that is 

required of a non-profit company such as the Applicant as far as profits is concerned is to: 

“apply all of its assets and income…to advance its stated objects in terms of item 1(2) (a) 

of Schedule 1 to the Act.  

 

6.4 In addition, the Applicant quotes Item 1(2) (b) (ii) of Schedule 1 of the Act’ …directly or 

indirectly…carry on any business, trade or undertaking consistent with or ancillary to its 

stated objects”. The Applicant concludes that the Act in its view permits a non-profit 

company to carry on a business to support its main object.  It is finally submitted that non-

profit companies that make huge profits (an example has been provided of such a company) 

who qualify to pay income tax would fall under the radar of having to appoint a SEC but 

not the Applicant for the reasons stated in its founding affidavit as it does not pay income 

tax. 

 

6.5 It is clear from the Act that the formation of a SEC is a mandatory (my emphasis) one for 

certain reasons. The Applicant seems to state that it satisfies Section 72(5) (b) by claiming 

that no purpose would be served in having an SEC as it is not reasonably required in the 

public interest to appoint a SEC, having regard to the nature and extent of its activities as 

set out in its affidavit.  The question is whether the Applicant has satisfied the test in Section 

72 (5) (b).  
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6.6 Does the Applicant have any activity which may require it to comply with the OECD 

recommendations regarding corruption as required in Reg 43 (5) or any other responsibility 

listed in that subsection? The question arises as to whether and because the Applicant has 

a specific purpose as a non-profit company as a homeowners association which does not 

entail making profit at this juncture, it is therefore not required to appoint an SEC. Although 

it is clear that the Applicant does collect levies and disburses them on behalf of the home 

owners, it does not make profits and hence does not pay income tax. However, had the 

audited financial statements of the company been submitted with the Application, it would 

have clarified the situation more clearly. The Tribunal is of the view that any functions in 

respect of corruption mentioned in Reg 43 (5) can be addressed by the auditors in the audit 

conducted by them and reported on in the financials. 

 

6.7  The Tribunal has taken cognizance of the fact that the extent of the activities of the 

Applicant is limited. Note that Section 72(9) of the Act states that the company is liable for 

all the expenses of an SEC, including the costs of the appointment of consultants, if the 

committee deems it fit to appoint them.  Since this company is completely reliant upon the 

contributions of its members through the levies that they pay, it can be seen that it would 

add to the burden of owners of units.  Thus it can be submitted that the Act and regulations 

was not intended to apply to all non-profit companies, especially one such being a 

homeowners association which does not make a profit. 

 

6.8 Item 1(2) of Schedule 1 to the Act has clear provisions to the effect that all of the assets, 

property and income of such companies, must be applied to the advancement of the main 

object of such companies. This in effect means that the legislator anticipated that such 

companies could well generate an income of their own and not necessarily be totally 

dependent upon donations/contributions.  
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It is true that certain “non-profit” companies do make huge profits and in that instant it is 

submitted that those financially successful non-profit companies can be regarded as 

companies which are required to appoint an SEC if so required by the Act. These large 

businesses have a huge impact on the public and their environment and have many 

employees. 

 

6.9 In the instant case, it is clear that the nature and extent of the activities of the Applicant 

clearly differentiates it from other companies who actually do business in that the extent of 

its business is negligible when compared to companies who really do business for gain. 

The only “business” that a homeowners association would probably undertake is to 

disburse amounts which entail purchasing gardening equipment and necessities, 

maintenance requisites and payment of a few salaried employees in its service.  In the 

circumstances, and based on the reasons submitted by the Applicant, it has shown on a 

balance of probabilities that it should be exempted from appointing an SEC.     

 

6.10 However, a Resolution of the Board of Directors to make the application has not been 

submitted.  Under section 66, the directors’ powers enable them to cause the company to 

participate in legal proceedings.  Simply based on this a director or directors must authorize 

the institution of the proceedings and the prosecution thereof (Ganes Telecom Namibia Ltd 

2004 (3) SA 615 (SCA) at 624). A manager or company secretary can also be authorized 

to represent the company in such proceedings either for a special purpose or generally.  In 

the circumstances, it can be concluded that there must be evidence before a Court that the 

person purporting to represent the company has been authorized accordingly with regard 

to the particular proceedings (Mall (Cape) Pty Ltd v Merino Ko-operasie Bpk 1957 (2) SA 

347 at 351-352); Refer Section 66 (1) of the Act in respect of the entity with the authority 

to manage the business and affairs of the company).  
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Thus it is absolutely crucial that the resolution be submitted to the Tribunal without further 

ado as it has been submitted by the Chairman that he has been authorized to do so via a 

board resolution.  

7. 

FINDINGS: 

 

7.1 In view of the reasons and circumstances provided above, the Applicant has persuaded the 

Tribunal on a balance of probabilities that it is not reasonably necessary in the public 

interest to require it to have a SEC having regard to the nature and extent of its activities. 

 

8. 

ORDER: 

 

8.1 Accordingly, the application for exemption is granted for a period of two years from date 

hereof, on condition that the resolution of the Board of Directors (authorizing the 

exemption application) is submitted to the Tribunal by not later than 15 February 2014.  

 

8.2 This order should be served on the Companies and Intellectual Property Commission 

(CIPC) to enable monitoring of the expiry of the two year period for the purpose of further 

compliance with the order and the Act.  

____________________________ 

KHATIJA TOOTLA   

Member of the Companies Tribunal 

17 January 2014 


