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IN THE COMPANIES TRIBUNAL OF THE REPUBLIC OF SOUTH AFRICA 

(“The Tribunal”) 

        CASE NO: CT013 Dec 2013 

In an Application for a determination that the name 

of the Respondent does not satisfy the requirements 

of Section 11(2) of the Act. 

 

In the matter between: 

FLASH NET SYSTEMS        APPLICANT 

AND 

FLASHNET MEDIA AND COMMUNICATIONS    RESPONDENT 

Coram: Khatija Tootla 

Decision handed down on 27 March 2014 

 

DECISION  

______________________________________________________________________________ 

INTRODUCTION: 

[1] The Applicant is FLASH NET SYSTEMS CC, a corporation duly incorporated in terms 

of the laws of the Republic of South Africa, bearing registration number No. 

2004/095202/23, carrying on business presumably in Cape Town and duly represented by 

its accounting officer Mr J. Haupt.  
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[2] The Respondent is FLASHNET MEDIA AND COMMUNICATIONS (PTY) LTD, a 

company registered in accordance with the Company Laws of the Republic of South 

Africa, with registration number 2013/099986/07, registered on 14 June 2013, with its 

registered business address being 22 Lilac Street, Lindhaven, Roodeport, Gauteng. 1724.  

 

ISSUE AND BACKGROUND: 

 

 [3]   The Applicant has not mentioned in terms of which section of the Act it applies either in 

the CTR 142, form save to state that the name of the Respondent is undesirable and 

confusing; and in addition infringes rights and trademark of the Applicant.  However, in 

the CTR 145 form it has been pointed out that it is being done in respect of Section 11(a),(b) 

and (c) (incorrect sections quoted as these do not exist) and Regulation 8 (4) and 8 (6).  

It can be noted that the documents have been sent to the Respondent via registered post to 

the registered business address of the Respondent, but there has been no response from the 

Respondent. The Applicant does not mention that the application is made for a 

determination in terms Section 160 but mentions the relevant subsections of Section 11(a), 

(b) and (c) in terms of which relief is sought. 

  

[4] The Applicant is requesting the Tribunal to make an order that the name of the Respondent 

be changed and that Respondent not include the name Flashnet in its name. In the founding 

affidavit by J. Haupt (on behalf of the Applicant) it is stated that in addition to serving the 

papers on the Respondent via registered post on 18 December 2013; as well as another 

letter on 14 February 2014, the Applicant has not received a response and that the Applicant 

would proceed with the filing of a notice of motion which it assumes is the CTR 145 form. 

 



Page 3 of 8 
 

 

[5] The Applicant then proceeds to request that the Tribunal instruct the Respondent to change 

its name so as to not include the phrase “Flashnet” in its name. In the CTR FORM 145, the 

Applicant claims that the use of the name Flashnet by a non-related entity is confusing and 

undesirable and an infringement of its trademark but does not justify this assertion nor does 

it provide any information about this. It argues that that the grant of the name Flashnet was 

an error as it contradicts the 2010 ruling of the Registrar of Companies not to permit other 

companies to use the name Flashnet as part of their name and attaches the document to that 

effect from its attorneys. 

 

[6] Apart from mentioning that Annexure C contains proof of the trademark registration, the 

papers do not contain the aforesaid annexure nor does it explain and justify that the 

trademark is well –known and deserves protection in terms of Section 11; and whether his 

trademark was in existence prior to the registration of the Respondent’s company name or 

after to assist his case.  

 

 [7] It seems that the Applicant is claiming that the Respondent’s name is in contravention of 

his trademark but has not justified it in any way save for making the allegation that it 

registered the trade mark.  

 

[8] In any event, the Applicant’s application has not been made specifically in terms of Section 

160 of the Act read together with the fact that it is contravention of Section 11 (2). The 

allegations are indeed scattered as an allegation about the use of a similar name Flashnet is 

mentioned as undesirability it being confusing in the CTR form 142. However as an 

afterthought the CTR form mentions the incorrect sections as being Section 11 (a), (b) and 

(c) (which do not exist in the Act) and without any facts and explanations to justify same.  
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In the circumstances it is unclear from the Application exactly which section is applicable 

and why the Applicant believes it has a right in terms of the Act to do so.  

 

EVALUATION:  

[9]  The Applicant has not filed a proper application in terms of Section 11 of the Act for an 

objection to a name registration nor has it applied the law in terms of Section 11 (2) 

properly.  

 

[10]  Although the applicant has filed an objection to the name of the respondent as stated above 

as prescribed by regulation 142 (1) (a), it has only mentioned the sections of the law 

without explaining why the name is contravention of Section 11(2)(a),(b)and (c) which 

are the correct subsections; nor the specific regulations in terms of which it has applied, 

wherein lies the problem with regard to discharging its onus in law and in proving its case.  

Note that Regulation 142 (3) clearly states that the section of the Companies Act on which 

the application is made, must (my emphasis) be indicated. This is clearly a peremptory 

provision and the Companies Tribunal cannot mero motu condone non-compliance; and 

the principles of substantial compliance as set out in section 6 (9) and (10) do not apply 

especially as the incorrect subsections sections have been quoted which in any event 

remains unjustified. 

 

[11] Regulation 142 (3) (a) requires that the application must “…indicate the basis of the 

application, stating the section of the Act or these regulations in terms of which the 

Application is made.”   The Applicant does not comply with this basic requirement, as form 

CTR 142 does not provide (nor does the affidavit) that the name “offends against the 

provisions of sections 11 (2) or any other section of the Companies Act”. It is only the CTR 

FORM 145 which mentions section 11 and that too non-existent subsections. 
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[12] A cursory reading of Section 160 of the Act indicates that the original relief applied for by 

the Applicant in the CTR 142 form is not possible against the Respondent as there are 

various glaring and critical defects in the applicant’s case, in that there are various 

deficiencies in the formalities in respect its papers and the CTR 145 cannot be used to 

supplement its case which ought to have been argued under the initial application under 

cover of the CTR 142 form. The Applicant seems to rely on the wording of Section 45 of 

the Old Companies Act 1973 when it speaks of undesirability. The new Companies Act of 

2008 applies in this instance and as such that wording is not in accordance with the new 

Act. 

 

[13] As such there is great confusion with regard to the Applicant’s application as the 

explanations are all scattered in different documents with no mention of Section 160 nor 

the correct subsections of Section 11 which are the crucial sections and which would permit 

the Tribunal to make a determination on this kind of application.  

 

APPLICABLE LAW: 

  

[14]   Regulation 142 provides as follows:  

“(2)   The applicant must serve a copy of the application and affidavit on each respondent 

named in the application, within 5 business days after filing it.”  The copy of the 

application was, served on the respondent twice as set out above.  

 

[15]  In terms of regulation 153 (1) read with regulation 143 (1), the respondent has 20 days to 

respond, failing which the Applicant is entitled to apply for a default order as provided 

for in regulation 153 (1).  
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Although the respondent has not responded to both services of the document, it becomes 

rather academic as to the whether the Applicant is entitled to a default order as requested.  

This can only occur if the Applicant’s case is properly prepared and justified. It is evident 

that the papers are indeed inadequate as the Applicant has misguided himself on the 

applicable law and procedure. 

 

[16]  The jurisdiction of the Companies Tribunal is stated in section 160 of the Act and is as 

follows:  

“(1)  A person to whom a notice is delivered in terms of this Act with respect to an 

application for reservation of a name, registration of a defensive name, application 

to transfer the reservation of a name or the registration of a defensive name, or the 

registration of a company’s name, or any other person with an interest in the name 

of a company, may apply to the Companies Tribunal in the prescribed manner and 

form for a determination whether the name, or the reservation, registration or use 

of the name, or the transfer of any such reservation or registration of a name, 

satisfies the requirements of this Act.    

(2)   An application in terms of subsection (1) may be made— (a) within three months 

after the date of a notice contemplated in subsection (1), if the applicant received 

such a notice; or (b) on good cause shown at any time after the date of the 

reservation or registration of the name that is the subject of the application, in any 

other case.  

(3)   After considering an application made in terms of subsection (1), and any 

submissions by the applicant and any other person with an interest in the name or 

proposed name that is the subject of the application, the Companies Tribunal—  (a) 

must make a determination whether that name, or the reservation, registration or 

use of the name, or the transfer of the reservation or registration of the name, 

satisfies the requirements of this Act; and  (b) may make an administrative order 

directing—  (i) the Commission to— (aa) reserve a contested name, or register a 
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particular defensive name that had been contested, for the applicant; (bb) register a 

name or amended name that had been contested as the name of a company;  

(cc) cancel the reservation of a name, or the registration of a defensive name; or 

(dd) transfer, or cancel the transfer of, the reservation of a name, or the registration 

of a defensive name; or  (ii) a company to choose a new name, and to file a notice 

of an amendment to its Memorandum of Incorporation, within a period and on any 

conditions that the Tribunal considers just, equitable and expedient in the 

circumstances, including a condition exempting the company from the requirement 

to pay the prescribed fee for filing the notice of amendment contemplated in this 

paragraph.”   

 

FINDINGS: 

 

[17]  In view of the fact that the Applicant has not complied with Reg. 142 (3) (a) which is 

peremptory provision, the Tribunal is of the view that it cannot entertain the matter any 

further with regard to the actual merits. Despite the fact that the Tribunal has jurisdiction 

to deal with the objection , it cannot do so as the Applicant’s papers are regrettably not in 

accordance with section 160 nor has the peremptory provision of Reg 142(3) (a) been 

complied with, inter alia, that the application has (apart from a bald statement that it is in 

respect of Section 11 (a), (b), (c) ( non –existent subsections) and Reg 8 (4) and  (6) ), there 

is no satisfactory evidence that it is entitled to use the trademark and in addition there is no 

satisfactory evidence to support the claim.  

 

[18] Ideally, the Applicant ought to have brought an application in terms of the specific sub-

sections of section 11(2) (a), (b), and (c) and to have sought an order in terms of section 

160 of the Companies Act 71 of 2008 (“the Act”) that the Respondent change its name and 

choose a new name as provided in Section 160(3) (ii) of the Act as the name does not 

satisfy the requirements of Section 11 of the Act.  
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 [19]    To assist the Applicant, it can also be pointed out briefly that the Applicant’s bald allegation 

that use of its trade marks amounts to Trade Mark infringement also fails as it has not 

explained in terms of which section this infringement has taken place. This in effect means 

that the allegation of the infringement of the trade mark also fails due to the fact this has 

not been justified at all. 

 

 

ORDER: 

 

[20] In the premises, the Applicant’s application is dismissed with no order as to costs based on 

the inadequacy of its documentation, lack of satisfactory evidence and submissions and 

non-compliance with the relevant Section 160 and Section 11 (2) (a), (b) and (c) of the Act.   

 

 

 

 

k. tootla (electronically signed) 

_____________________________ 

KHATIJA TOOTLA   

Member of the Companies Tribunal 

27 March 2013  

 

  


