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IN THE COMPANIES TRIBUNAL OF SOUTH AFRICA, PRETORIA 

                                                                                        CASE NO: CT006Feb2014 

 

In the matter between: 

HALLMARK CARDS INCORPORATED Applicant 

And 

HALLMARK INSTITUTE (PTY) LTD Respondent 

                                                  

Coram: Delport P.A. 

Decision handed down on 30 June 2014 

 

DECISION 

___________________________________________________________________ 

 

INTRODUCTION 

[1] The applicant applies in terms of section 160 of the Companies Act 71 of 

2008  (“Act” / “Companies Act”) and regulations 143 and 153 of the 

Companies Act (GNR 351 of 265 April 2011) (“Companies Act regulations” / 

“regulations”) for a default order that the respondent be ordered to change its 

name, to wit “Hallmark Institute (Pty) Ltd” because it does not comply with 

section 11 of the Companies Act. 

 

BACKGROUND  

[2] The applicant is Hallmark Cards Incorporated, a corporation incorporated, 

apparently in Missouri in the United States of America. It cannot be 

incorporated in terms of the laws of the United States of America as stated in 
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para 4.1 of the supporting affidavit as corporate law is governed by state law 

and not by federal law. 

[3] The respondent is a company, Hallmark Institute (Pty) Ltd, incorporated in 

terms of the Companies Act with registration number 2011/114336/07. 

[4] The applicant is the registered proprietor of the “Hallmark” trade mark and 

name in South Africa.  

[5] The applicant filed an objection to the name “Hallmark Institute (Pty) Ltd” of 

the respondent on 20 February 2014 on form CTR 142 as prescribed by 

regulation 142 (1) (a), together with a supporting affidavit as required by 

regulation 142 (1) (b), by a certain Christine Kalibbala, an attorney from the 

attorneys of record for the applicant. The date stamp on the CTR 142 

indicates 20 February 2013, but this is a patent mistake and it should read 20 

February 2014 

[6] It was attempted to serve a copy of the application on the respondent at its 

registered address on 26 February 2014. However this is not within 5 days of 

filing it with the Companies Tribunal as required by regulation 142 (2). 

[7] The return by the Sherriff indicates that it could not be served as the 

respondent “is unknown to Mr Frans Ncube the caretaker”. 

[8] In terms of regulation 153 (1) read with regulation 143 (1), the respondent has 

20 days to respond, failing which the applicant is entitled to apply for a default 

order as provided for in regulation 153 (1). 

[9]  No response was received within the period stated above and the applicant 

therefore applies to the Companies Tribunal in terms of regulation 153 (2) that 

said Companies Tribunal make a default order in terms of regulation 153 (1). 

 

ISSUES 

[10] The applicant requests that the Companies Tribunal grant the relief, 

apparently  in the form that the respondent be directed to choose a new name 
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as provided for in section 160 (3) (b) (ii) of the Companies Act on the grounds 

that the name “is in contravention of Section 11 (2) of the Act as it 

incorporates the Applicant’s registered HALLMARK trade mark and should not 

be permitted to remain in its current form on the Companies register.” 

[11] This bland statement is fortunately explained a little better in para 7.5 of the 

supporting affidavit where it is stated that: 

 “Due to the fact that the dominant and memorable element of the 

Respondent’s company name is HALLMARK, I respectfully submit that it is 

accordingly identical, alternatively so similar to the Applicant’s registered 

HALLMARK trade mark as prohibited by Section 11 (2) (a) of the Companies 

Act.” 

[12] In para 7.1 of the same affidavit the relevant section of the Companies Act is 

quoted (an I quote it verbatim) as that “[s]ection 11 (2) (a) and (b) of the Act 

provide that the name of the company or close corporation must: 

 a)  not be the same as, or confusingly similar to, inter alia— 

(i)  the name of another company, registered external 

company, close corporation or co-operative unless the company 

forms part of a group of companies using similar names; 

iii)  a registered trade mark belonging to a person other than 

the company, or a mark in respect of which an application has 

been filed in the Republic for registration as a trade mark or a 

well-known trade mark as contemplated in section 35 of the 

Trade Marks Act, 1993 (Act No. 194 of 1993)…; or 

(c) Not falsely imply or suggest to be such as would reasonably 

mislead a person to believe incorrectly, that the company or close 

corporation: 

(i)  is part of or associated with any other person or entity.” 
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APPLICABLE LAW 

[13] Regulation 142 (3)  provides, as far as it is relevant, as follows (italics are 

mine): 

“An application in terms of this regulation must— 

   (a) indicate the basis of the application, stating the section of the 

Act or these regulations in terms of which the Application is made; and 

  (b) depending on the context— 

   (i) set out the Commission’s decision that is being appealed 

or reviewed; 

   (ii) set out the decision of the Tribunal that the applicant 

seeks to have varied or rescinded; 

   (iii) set out the regulation in respect of which the applicant 

seeks condonation; or 

  (c) indicate the order sought; and 

(d) state the name and address of each person in respect of whom 

an order is sought.” 

[14]  Section 11 (2) of the Companies Act provides as follows, with the 

amendments by Act No. 3 of 2011 indicated with strike-through being 

deletions and underling being insertions: 

“(2)  The name of a company must— 

(a)  not be the same as, or confusingly similar to— 

(i)  the name of another company, domesticated company, 

registered external company, close corporation or co-operative 

unless the company forms part of a group of companies using 

similar names; 

(ii)  a name registered for the use of a person, other than the 

company itself or a person controlling the company, as a 

defensive name in terms of section 12(9), as a business name in 

terms of the Business Names Act, 1960 (Act No. 27 of 1960) 

unless the registered user of that defensive name or business 
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name has executed the necessary documents to transfer the 

registration in favour of the company; 

(iii)  a registered trade mark belonging to a person other than 

the company, or a mark in respect of which an application has 

been filed in the Republic for registration as a trade mark or a 

well-known trade mark as contemplated in section 35 of the 

Trade Marks Act, 1993 (Act No. 194 of 1993), unless the 

registered owner of that mark has consented in writing to the 

use of the mark as the name of the company; or 

(iv)  a mark, word or expression the use of which is restricted 

or protected in terms of the Merchandise Marks Act, 1941 (Act 

No. 17 of 1941), except to the extent permitted by or in terms of 

that Act; 

(b)  not be confusingly similar to a name, trade mark, mark, word or 

expression contemplated in paragraph (a) unless,— 

(i)  in the case of names referred to in paragraph (a)(i), each 

company bearing any such similar name is a member of the 

same group of companies; 

(ii)  in the case of a company name similar to a defensive 

name or to a business name referred to in paragraph (a)(ii), the 

company, or a person who controls the company, is the 

registered owner of that defensive name or business name; 

(iii)  in the case of a name similar to a trade mark or mark 

referred to in paragraph (a)(iii), the company is the registered 

owner of the business name, trade mark, or mark, or is 

authorised by the registered owner to use it; or 

(iv)  in the case of a name similar to a mark, word or 

expression referred to in paragraph (a)(iv), the use of that mark, 
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word or expression by the company is permitted by or in terms 

of the Merchandise Marks Act, 1941; 

(c) (b)  not falsely imply or suggest, or be such as would reasonably 

mislead a person to believe incorrectly, that the company— 

(i)  is part of, or associated with, any other person or entity; 

(ii)  is an organ of state or a court, or is operated, sponsored, 

supported or endorsed by the State or by any organ of state or a 

court; 

(iii)  is owned, managed or conducted by a person or persons 

having any particular educational designation or who is a 

regulated person or entity; 

(iv)  is owned, operated, sponsored, supported or endorsed 

by, or enjoys the patronage of, any— 

(aa)  foreign state, head of state, head of government, 

government or administration or any department of such 

a government or administration; or 

(bb)  international organisation; …” 

 

EVALUATION 

[15] Regulation 142 (3) clearly states that the section of the Companies Act on 

which the application is made, must be indicated. 

[16] This is a peremptory provision and the Companies Tribunal cannot mero motu 

condone non-compliance and the principles of substantial compliance as set 

out in section 6 (9) and (10) do not apply. 

[17] The basis on which the applicant brings its application is section 11 (2) (a) of 

the Companies Act.  



7	  

	  

[18]  That section requires that the name must be the same as the name 

complained of. The word “same” means “identical”, which the name of the 

respondent is not. The particular subsection does not refer to a name “similar” 

to that of the applicant. 

[19]  The section on which the applicant based its complaint is as it was before the 

amendment by Act No. 3 of 2011. That section included the word “similar”, 

which has been deleted by said amendment Act. 

[20] At a later stage in the supporting affidavit (para 8.1) the relief requested was 

based on a name which is confusingly similar, ie section 11 (2) (c) of the 

Companies Act, a section that was never mentioned in the supporting 

affidavit. 

[21] It is clear that the applicant based its case on sections of the Companies Act 

that existed before the amendment by Act No. 3 of 2011 and this is fatal to the 

application.   

[22] Even if it could be argued that a case based on repealed or amended section 

is not fatally flawed, there is no evidence, apart from a statement in para 2 of 

the supporting affidavit by said Christine Kalibbala, that the affidavit and 

application is done on authority of the board of the company. The directors’ 

powers under section 66 enable them to cause the company to participate in 

legal proceedings. For this purpose they must authorise the institution of the 

proceedings and the prosecution thereof (Ganes v Telecom Namibia Ltd 

2004 (3) SA 615 (SCA) at 624). They must also authorise one of their number 

or someone else (eg a manager or the secretary) to represent the company in 

such proceedings. The authorisation may be particular (ie with reference to a 

single case) or general (ie with reference to any case or any class of case, eg 

actions against debtors for payment) (see Louw v WP Koöperasie Bpk 

1991 (3) SA 593 (A) at 602–603). There must be evidence before the Court 

that the person purporting to represent the company has been authorised 

accordingly with regard to the particular proceedings (Mall (Cape) (Pty) Ltd v 

Merino Ko-operasie Bpk 1957 (2) SA 347 (C) at 351–352; Yiba and Others v 

African Gospel Church 1999 (2) SA 949 (C) and Boerboonfontein BK v La 
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Grange NO 2011 (1) SA 58 (WCC) (see s 66 (1) of the Companies Act in 

respect of the entity with the authority to manage the business and affairs of 

the company).  

[23] There is no proof of any such delegation or authority to said Christine 

Kalibbala. 

 

FINDINGS 

[24]  The name “Hallmark Institute (Pty) Ltd” is not the same as (identical to) 

“Hallmark” and therefore it cannot be a contravention of section 11 (2) (a) of 

the Companies Act.  

[25] Whether it is confusingly similar as provided for in section 11 (2) (c) may be 

possible, but the particular section was never referred to in the supporting 

affidavit and neither was this ground argued in the supporting affidavit. It is not 

for the Tribunal to do this for the applicant, as regulation 142 clearly states.  

[26] There is no evidence, apart from a statement in para 2 of the supporting 

affidavit by said Christine Kalibbala, that the affidavit is done on authority of 

the board of the company. This is, for reasons that are trite, fatal to the 

application. 

[27] The service of the application on the respondent was woefully lacking, and 

there is no indication in the supporting affidavit why the service was not at 

least attempted in terms of the clear an unambiguous prescriptions of the 

Companies Act and why the High Court process was followed. However, in 

light of the above, no finding is required in this respect. 

[28] It may not be material but it should be added that the “papers” are riddled with 

spelling, factual and punctuation mistakes, even where it is indicated that a 

passage is a direct quote. 
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ORDER 

[29] For the reasons as set out above the application is refused.  

 

 

                                                                  

____________________ 

 

                                                                   MEMBER OF THE COMPANIES 
TRIBUNAL 


