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IN THE COMPANIES TRIBUNAL OF THE REPUBLIC OF SOUTH AFRICA, PRETORIA 

(“The Tribunal”    CASE NO: CT 004 FEB 2014T004Feb2In 

 

In an Ex parte Application for exemption by:  

 

MAIN STREET 167 (RF) Pty Ltd      APPLICANT 

Coram K. Tootla 

Decision delivered on 26 February 2014 

________________________________________________________________________________ 

ADMINISTRATIVE ORDER IN TERMS OF SECTION 6 (3) FOR AN EXEMPTION - IN 

RESPECT OF AN APPLICATION IN TERMS OF SECTION 72 (5) OF THE ACT AND 

REGULATION 43 OF THE COMPANIES REGULATIONS 2011 (“THE REGS”). 

________________________________________________________________________ 

INTRODUCTION: 

 

[1] The Applicant is Main Street 167 (RF) Pty Ltd (“MS”), a company duly incorporated 

and registered according to the Laws of the Republic of South Africa, who has applied 

for an exemption from appointing a social and ethics committee (“a SEC”), in terms 

of section 72(5) of the Companies Act No. 71 of 2008 (“the Act) 

 

 

BACKGROUND AND EVIDENCE: 

 

[2] The Application has been made by the Company Secretary, Stuart Waetzel, who has 

been duly authorized by a Resolution of the Board of Directors (to lodge forms with 

the Commission (CIPC). Nowhere in the resolution has any mention being made that 

he is authorized to apply for an exemption from appointing a SEC. Despite this, the 

Applicant seems to be making an application on a Form CTR 142 , together with the 

articles of association of the company and the terms of reference of the Social and 

Ethics Committee (SEC) of the Standard Bank Group. A brief supporting affidavit has 

been attached to the application explaining very briefly the basis of the application 

for exemption.  
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In any event the affidavit has not been properly commissioned in terms of the 

Commissioner of Oaths and Peace Act and is also defective in some respects as it 

does not contain a commissioner of oaths clause in terms of the law.  

 

[3] The Applicant’s papers are inadequate in various respects but the Tribunal is obliged 

to entertain it as is and is therefore bound by what is before it. It seems that the 

Applicant is a subsidiary of the Standard Bank Group Ltd., but the percentage 

shareholding has not been mentioned. However from the name of the Applicant it 

can be gleaned that it is a Ring- fenced company and the affidavit mentions that the 

main purpose of the company “is trading and investment as principal in its widest 

form”.  

 

[4] The Applicant submits that the Company has a public interest score in excess of 500 

(five hundred) points, calculated in accordance with regulation 26(2) of the Act . 

Accordingly, the Applicant is required, in terms of section 72(4) read together with 

regulation 43 of the Act, to establish a SEC. 

 

[5] Furthermore, the Applicant states that having regard to the nature and extent of the 

activities and public interest score of the company being 782, it is not reasonably 

necessary to require the company, in terms of section 72(5) of the Act to have a SEC 

and thus it applies to the Companies Tribunal (“the Tribunal”) for an exemption from 

the requirement to establish a SEC. It also seems to be saying by implication that 

since the score is so low and it has no employees it does not need to appoint an SEC 

as once the score is above 500 it is ordinarily required to do so unless the exceptions 

to Section 72 (5) do apply and can be justified. 

 

[6] The Applicant also submits that as it is part of the Standard Bank Group Ltd which 

has established a Group Social and Ethics Committee (by providing the 

Mandate/Terms and Reference thereof), there is no need to appoint a SEC for the 

applicant. 
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THE ISSUE: 

 

[7] The Tribunal has to determine whether the Applicant should be granted an exemption 

from appointing a SEC in terms of section 72(5) and regulation 43 of the Act. 

 

APPLICABLE LAW: 

 

[8] Section 66 of the Companies Act 71 of 2008 titled “Board, directors and prescribed 

officers” provides as follows in- 

(1) The business and affairs of a company must be managed by or under the 

direction of its board, which has the authority to exercise all of the powers and 

perform any of the functions of the company, except to the extent that this Act 

or the company’s Memorandum of Incorporation provides otherwise. 

 

[9] The Companies Act 71 of 2008 provides as follows in section 72: 

 

“(4) The Minister, by regulation, may prescribe— 

(a) a category of companies that must each have a social and ethics committee, if it is 

desirable in the public interest, having regard to— 

   (i) annual turnover; 

   (ii) workforce size; or 

   (iii) the nature and extent of the activities of such companies; 

(b) the functions to be performed by social and ethics committees required by this 

subsection; and 

(c) rules governing the composition and conduct of social and ethics committees. 

(5)   A company that falls within a category of companies that are required in terms 

of this section and the regulations to appoint a social and ethics committee 

may apply to the Tribunal in the prescribed manner and form for an exemption 

from that requirement, and the Tribunal may grant such an exemption if it is 

satisfied that— 
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(a) the company is required in terms of other legislation to have, and does have, some 

form of formal mechanism within its structures that substantially performs the function 

that would otherwise be performed by the social and ethics committee in terms of this 

section and the regulations; or 

(b) it is not reasonably necessary in the public interest to require the company to have a 

social and ethics committee, having regard to the nature and extent of the activities 

of the company.” 

 

[10] Regulations 43(1) of Companies Regulations (“the Regulations”) provides that this 

Regulation applies to –  

every state owned company; 

every listed public company; and 

any other company that has in any two of the previous five years (my 

emphasis), score above 500 points in terms of regulation 26(2). 

 

[11] Regulation 43(2) of the Regulations provides that a company to which this regulation 

applies must appoint a social and ethics committee unless – 

it is a subsidiary of another company that has a social and ethics committee, and the social 

and ethics committee of that other company will perform the functions required by this 

regulation on behalf of that subsidiary company; or it has been exempted by the Tribunal in 

accordance with section 72(5) and (6). 

 

[12] Regulation 26(2) provides that for purpose of regulations …., 43, …, every company 

must calculate its ‘public interest score’ at the end of each financial year, calculated 

as the sum of the following:– 

 

(a) a number of points equal to the average number of employees of the company during 

the financial year; 

(b) one point for every R1 million (or portion thereof) in third party liability of the company 

held by creditors at the financial year end;  

(c) one point for every R1 million (or portion thereof) in turnover during the financial year;  
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and 

(d) one point for every individual who, at the end of the financial year, is known by the 

company – 

(i) in the case of a profit company, to directly or indirectly have a beneficial interest in 

any of the company’s issued securities; or 

(ii) in the case of a non-profit company, to be a member of the company, or a member 

of an association that is a member of the company. 

 

EVALUATION: 

 

[13] It is clear from section 72(5) read with regulation 43(2)(b) that the Tribunal has 

discretion to exempt a company from appointing a SEC where it is satisfied that the 

company already has a formal mechanism within its structures that substantially 

performs the function of a SEC in terms of a legislative responsibility.  

The Tribunal also has such discretion where it is not reasonably necessary in the 

public interest to require the company to have a SEC, having regard to the nature 

and extent of the activities of the company. 

 

[14] However, regulation 43(2)(a) provides a company with an automatic exemption (my 

emphasis) from appointing a SEC in the instance where it is a subsidiary of another 

company that has a SEC and the SEC of that other company will perform the 

prescribed functions on its behalf.  

 Thus, in such a case no exemption application is required to be made to the Tribunal. 

 

LOCUS STANDI:  

 

[15] It is clear from the application that the Applicant is seeking an exemption from 

appointing a SEC for itself in terms of section 72(5) but the defect is that the board 

resolution does not mandate the company secretary to apply for the exemption, 

rather it is a mandate to submit forms to CIPC (the Commission) which is not the 

Tribunal.  
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[16] Section 66(1) of the Act provides that “the business and affairs of a company must 

be managed by or under the direction of its board, which has the authority to exercise 

all of the powers and perform any of the functions of the company, except to the 

extent that this Act or the company’s Memorandum of Incorporation provides 

otherwise.” 

 

[17] The Act is clear that an application to the Tribunal for exemption on behalf of a 

Company can only be made by the board of that company and that such an 

application has to be properly authorised through a board resolution, which is not the 

situation in this case. 

 

Section 72 (5): 

 

[18] Although it is the determination of the Tribunal that the Applicant would ordinarily  

have locus standi to bring an application for exemption in terms of section 72(5), it is 

clear that the company secretary has not been properly authorized. Despite this, the 

Tribunal nevertheless examines the merits of the application as if it had been properly 

authorized to assist the applicant to understand the process of an application simply 

for the purpose of judicial expediency. 

 

[19] Despite the fact that the basis for the Applicant’s application is section 72(5) of the 

Act, the Applicant does not address the requirements of this section properly in its 

affidavit and neither does it advance any evidence to support the granting of an 

exemption based on section 72(5) (a) or (b) of the Act.  

However, the Applicant has explained very briefly what the activities of the company 

are, the Applicant has not explained the nature and extent of the activities of the 

Applicant in any detail whatsoever. Thus the Applicant does not present much 

evidence that it is not reasonably necessary in the public interest to require the 

Applicant to appoint a SEC. 
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[20] In addition, the Application does not address the question whether the Applicant has 

some form of formal mechanism in place within its own structures, required in terms 

of other legislation, which substantially performs the functions of a SEC, apart from 

providing the mandate of the Group Company and that to under cover of an affidavit 

which is defective. 

 

[21] Although it is not specifically stated by the Applicant, it seems from the facts that the 

Applicant’s application for exemption relies on the fact that as a subsidiary company, 

it does not need to appoint an SEC, since the Group Company already has an SEC 

in place which largely performs the functions of a SEC outlined in the Act. It seems, 

therefore, that the Applicant relies on regulation 43(2) (a). 

 

[22] However, the fact that the Application also states that due to the activities of the 

Applicant it is not reasonably necessary in the public interest to appoint a SEC, which 

means that the Applicant also relies on Reg 43 (2)(b) for relief. 

 

 

RELIEF IN TERMS OF REG 43(2) (a) and (b): 

 

[23] Where a company to which regulation 43(2)(a) of the Act applies, that company must 

appoint a SEC unless it is a subsidiary of another company that has a SEC, and the 

SEC of that other company will perform the functions required by this regulation on 

behalf of that subsidiary company.  

 

It, therefore, follows that where a company such as the Applicant is a subsidiary of a 

holding company that already has a SEC, the subsidiary company has an automatic 

exemption from appointing a SEC. Accordingly, no exemption application is required 

to be made and the Tribunal does not have any jurisdiction to grant relief in terms of 

regulation 43(2)(a). 

 

[24] Thus the Applicant can therefore rely on regulation 43(2)(a) for an automatic 

exemption from appointing a SEC because the Applicant, is a subsidiary of the 

Standard Bank Group limited, which is the holding company. 
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 FINDINGS: 

 

[25] The Tribunal finds that the Applicant’s company secretary has not been properly 

authorized to apply for a SEC exemption in terms of section 72(5) of the Act on behalf 

of the Applicant and that the affidavit is indeed defective.  

 

[26] The Tribunal also finds that had the Company Secretary been properly authorized, 

the Applicant did not substantiate any case for relief in terms of section 72(5) of the 

Act and would on that basis not be granted an exemption. 

 

[27] Finally, the Tribunal also finds that what is in favour of the Applicant is that in terms 

of regulation 43(2) (a) exemption is automatic and that in that event no application to 

the Tribunal ought to have been made since the Applicant is in fact a subsidiary of 

the Standard Bank Group Limited.  

 

 

ORDER: 

 

[28] Accordingly, the application is dismissed.  

 

 

________________________  

KHATIJA TOOTLA 

Member of the Companies Tribunal  

26 February 2014  

        

 

 


