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IN THE COMPANIES TRIBUNAL OF SOUTH AFRICA, PRETORIA 

                                                                CASE NO: CT026Feb2016 

In the matter between:- 

Nedbank Limited (Pty) Ltd                                                                    Applicant 

And 

SAVVY-ACC (Pty) Ltd                                                                            Respondent 

Coram: Kganyago M.F 

Decision handed down on the 31st May 2016 

 

DECISION 

[1] The applicant in this matter has brought an application in terms of section 160(1) 

and (2) read together with section 11(2) (a),(b) and (c) of the Companies Act 71 

of 2008  (“the Act”). The applicant is seeking an order that the respondent should 

be directed to select a name which does not consist of, or incorporate its SAVVY 

trade mark, or any other mark which is confusingly and/or deceptively similar to 

its trade mark. 

[2] The applicant’s application was served on the respondent by the sheriff on the 

29th February 2016 at its principal place of business. The applicant’s application 

was also sent to the respondent at its principal place of business by registered 

mail. 

[3] The respondent did not serve or file any opposing papers. The 20 days within 

which the respondent is required to serve and file opposing papers if any has 

lapsed. The applicant is now applying for a default order in terms of  the 

Companies Regulations, 2011 (“the Regulations)”. 
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[4] The applicant alleges that it is involved in insurance services, financial and 

monetary affairs, and that it is one of the largest banks in South Africa. The 

applicant further alleges that it has been using the SAVVY trade marks in relation 

to its services since 2010. 

[5] According to the applicant, the trade marks incorporating SAVVY and the 

goodwill that they represent are assets of considerable commercial value and 

importance to it. The applicant submit that any unauthorised use of these trade 

marks, or of confusingly or deceptively similar marks, is damaging to their assets 

and business of them. The applicant further submit that it has acquired a 

substantial reputation and goodwill in its SAVVY trade marks and it therefore, 

owns common law rights in the mark. 

[6] According to the applicant they became aware of the existence of the 

respondent’s name during April 2015 when it received a notice from its attorneys. 

The applicant in its application for a default order state that the instructions to file 

an objection was given to its attorneys on the 13 May 2015. According to the 

applicant the first draft of the affidavit was drafted on the 09th June 2015 and 

amended on the 25th June 2015. 

[7] On the 22nd October 2015 it came to their attention that the respondent was 

placed in the deregistration process, and they expected that a final deregistration 

would follow soon. 

(8) There was no movement on the respondent’s final deregistration. On the 23rd 

February 2016 they filed a company objection with the Companies Tribunal. The 

company name objection was served on the respondent on the 26th February 

2016. 

[9] Section 160(1) and (2) of the Act read as follows:- 

 “(1) A person whom a notice is delivered in terms of this Act with respect to an 

application for reservation of a name, registration of a defensive name, 

application to transfer the reservation of a name or the registration of a name of 
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the defensive name, or the registration of a company’s name, or any other 

person with an interest in the name of a company, may apply to the Companies 

Tribunal in the prescribed manner and form for a determination whether the 

name, or the reservation, registration or use of the name, or the transfer of any 

such reservation or registration of a name, satisfies the requirements of the Act. 

 (2) An application in terms of subsection (1) may be made- 

 (a) within three months after the date of a notice contemplated in subsection (1), 

if the applicant received such a notice, or 

 (b) on good cause shown at any time after the date of the reservation or 

registration of the name or registration of the name or registration of the name 

that is the subject of the application, in any other case. 

[10] In the present case, the applicant did not receive a notice from the Commission 

in terms of section 12(3) or 14(3) of the Act. Therefore, in my view, section 

160(2)(a) of the Act is not applicable in this case. The applicable section will be 

160(2)(b) of the Act. 

[11] If the application is brought in terms of Section 160(2)(b) of the ct, the application 

can be brought at any time after the date of registration, provided the applicant 

shows good cause. In this case the applicant became aware of the existence of 

the respondent’s name on the 17th April 2015, but only initiated their application 

on the 23rd February 2016. 

[12] In the founding affidavit the applicant did not give any explanation of what 

prevented them to launch their application immediately after they became aware 

of the existence of the respondent’s name. The ir explanation is some what given 

in the affidavit applying for a default order. It is trite that a case should be built in 

the founding affidavit which initiates the case. A case cannot be built in an 

affidavit applying for a default order. 
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[13] Even if I were to accept the explanation made by the applicant in their affidavit 

applying for a default order that does not explain what happened to the amended 

affidavit that was finalized on the 25th June 2015. The applicant does not explain 

what prevented them to launch their objection between the period 25th June 

2015 and 22nd October 2015. 

[14] In my view, the applicant does not fully address why it took them ten months to 

launch their application even though they became aware of the existence of the 

respondent’s name as early as April 2015. Generally for the applicant to succeed 

in showing good cause, the applicant must give a reasonable explanation why 

they did not launch their application earlier and also show that their application is 

bona fide. They must further show that even if the respondent was to oppose 

their application, they are having some prospects of success. 

[15] In my view good cause will also entail for the applicant to launch its application 

for the name objection immediately once it became aware of the existence of the 

respondent’s name. If it waste time in launching its objection, the delay might 

imply that the companies can co-exist peacefully in the business cycle. 

[16] For the ten months that the applicant has waited without launching an objection 

against the respondent’s name, it does not seem that there was a single incident 

wherein the members of the public were confused by the existence of the two 

companies. 

[17] Under the circumstances, I am not persuaded that the applicant has shown good 

cause why they launched their application on the 23rd February 2016 and not 

earlier than that when they became aware of the existence of the respondent’s 

name. Therefore, in my view, they are not entitled to the default order they are 

requesting. 

ORDER 

[18] In the result I make the following order:- 
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 18.1. The applicant’s application for a default order is refused. 

 

                                                            _______________________ 

                                                            M.F KGANYAGO 

                                                            MEMBER OF THE COMPANIES TRIBUNAL                                      

  


