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Introduction 
 
[1] Spineco Medical International (Pty) Ltd (Spineco),1 the first applicant 

herein, was established in 2009 by Cedric Webb and Janice Webb. The two are 

the only directors of Spineco2 and each of them holds half of Spineco’s shares. 

They are also related by blood as (elder) brother and sister,3 but, they occupy 

opposing sides in this application, as second applicant and respondent, 

respectively. The second applicant brought the application on his and Spineco’s 

behalf, for the removal of the respondent as a director. However, the validity of 

the resolution of Spineco purporting to authorise the bringing of this application is 

challenged by the respondent.4 I henceforth - purely for ease of reference and 

not in any way indicative of my view on this issue – refer to the second applicant, 

simply as the applicant; continue to refer to the first applicant as Spineco and to 

Spineco and the second applicant jointly, as applicants.  

 

[2] Spineco is primarily a trader in or supplier of medical equipment and 

products to medical practitioners and institutions.5 At all times material to this 

application, Spineco had an exclusive distributorship agreement with an entity 

                                                 
1
 The parties spell the name Spineco with a capital or accentuated “C” as SpineCo, but I could not deduce 

the logic for this. 
2
 The appointment of other persons as “temporary directors” is threaded in the arguments between the 

parties and will be dealt with later herein. In terms of annexure “CW1” to the application for a default order 

Mr Kenneth Morris and Mr. Gavin Reddell were appointed to serve as directors of the Spineco on a 

temporary basis “as inter alia provided for in terms of section 68(3) of the Companies Act, until the 

Companies Tribunal Has ruled on the removal of the respondent”. 
3
 See para 11 on p 3 of the founding affidavit and paras 43 to 47 on p 9 of the answering affidavit. 

4
 The respondent disputes by way of point in limine that Spineco’s participation in the proceedings as the 

first applicant is lawfully or validly authorised by its directors without her involvement as 50% shareholder 

and the other director of Spineco. See para [88] below and further paras 87 to 91 on p 17 of the answering  

affidavit; from line 17 on p 52 to line 10 on p 55 of the transcript of 01 July 2015. 
5
 See para 18 on p 5 of the founding affidavit and paras 17 to 20 on pp 4 and 5 of the answering affidavit. 
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called Stryker South Africa (Pty) Ltd (Stryker).6 It is common cause that Spineco 

is significantly indebted for its existence to the distributorship agreement with 

Stryker.  

 

[3] However both the applicant and the respondent have had other 

occupations prior to establishing Spineco. The respondent was previously 

involved in the medical industry, including as a consultant for Stryker. She 

conceived a business idea and approached the applicant to jointly establish 

Spineco. The applicant was a businessperson of note and highly decorated in 

this regard.7 The respondent submits that he was roped in for his administrative 

skills.8 He also provided the start-up capital to the joint venture. 

 

[4] It appears that the relationship between the two directors was somewhat 

cordial between 2009 and 2013, and became quite stormy as from June 2014. In 

October 2014 their stormy relations reached a climax, when the applicant firstly 

“suspended” and thereafter “dismissed” the respondent as a director of Spineco.9 

This precipitated the current application and other legal proceedings.10 

 
Nature of Application 
 
[5] The applicants initially had about 10 prayers in their notice of motion, but 

ultimately only moved for the removal of the respondent as a director and a 

                                                 
6
 See para 21 on p 5 of the founding affidavit; paras 17 and 18 on pp 4 and 5 of the answering affidavit. 

7
 See para 19 on p 5 of the founding affidavit; para 13 on p 3 of the answering affidavit. 

8
 See para 16 on p 4 of the answering affidavit. See further para [62] below. 

9
 See para [87] below. 

10
 See paras [24] to [27] below. There is also a pending matter between the parties in the Gauteng Local 

Division (Johannesburg) of the High Court.  
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declaration of her as a delinquent or her placement under probation in terms of 

the provisions of the Companies Act 71 of 2008 (the Act).11 As a panel hearing 

the matter we had some effect on the aforesaid decline in the number of 

prayers.12  

 

[6] During the hearing of this matter, we continuously indicated as a panel 

that, we do not consider this Tribunal to have the statutory competence or 

jurisdiction to make declarations of delinquency and placing persons under 

probation as contemplated in section 162 of the Act.13 Mr. History Matukane, 

appearing for the respondent, seemed to associate himself fully with our view, 

but, Mr. Josias van Zyl appearing for the applicant together with Mr. Werner 

Bruyns submitted that we have the necessary jurisdiction.14 For completeness, I 

deal with this issue next, but it shouldn’t detain us. 

 

[7] This Tribunal was established in terms of section 193 of the Act. It is an 

independent juristic person, subject only to the Constitution of the Republic of 

South Africa, 1996 and the law, with country-wide jurisdiction. It ought to exercise 

its functions in accordance with the Act and to do so in a transparent manner 

                                                 
11

 The Companies Act 71 of 2008 was assented to on 08 April 2009, but its date of commencement was on 

01 May 2011, except for a few of its provisions. See para 169 on pp 124 to 125 of the applicants’ heads of 

argument. 
12

 See from line 20 on p 92 onwards of the transcript of 14 May 2015. 
13

 See line 24 on p 92 to line 18 on p 95 of the transcript of 14 May 2015; from line 8 or 9 on p 7 to line 10 

on p 19 of the transcript of 25 June 2015 and from line 16 on p33 to line 3 on p 51 of the transcript of 01 

July 2015. 
14

 See lines 8 to 24 on p 139 of the transcript of 01 July 2015 and footnote13 above. 
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without fear, favour, or prejudice.15 Some of its functions relevant to this matter 

are the following: 

“ (a) adjudicate in relation to any application that may be made to it in terms of this 

Act, and make any order provided for in this Act in respect of such an application; 

(b) assist in the resolution of disputes as contemplated in Part C of Chapter 7; and 

(c) perform any other function assigned to it by or in terms of this Act, or any law 

mentioned in Schedule 4.”16  

 

[underlining added for emphasis] 

 

From a reading of the above and other provisions of the Act wherein reference is 

made to this Tribunal, I am rather fortified to hold the view that, this Tribunal is a 

creature of statute (i.e. the Act) with no inherent powers.17 It is quasi-judicial in 

nature and occupies the first tier of the judicial landscape laid out by the 

provisions of the Act. It is a first point of call for relief on some provisions of the 

Act;18 an alternative to the courts in other provisions19 and on rare occasions 

given concurrent jurisdiction with the courts.20  

 

[8] To illustrate the point further, I will compare the particular provision with 

another provision in the Act. Section 162 of the Act provides for both declaration 

                                                 
15

 Sections 193(1) of the Act. 
16

 See section 195(1) of the Act. 
17

 See Hydromar (Pty) Ltd v Pearl Oyster Shell Industries (Pty) Ltd 1976 (2) SA 384 (C) 386H - 387A 

which was about jurisdiction of the magistrates’ court. See further Harms DR and Southwood F (editors) 

Civil Procedure in Magistrates’Courts (Lexisnexis online-version May 2015) at 641; Competition 

Commission of South Africa v Senwes Ltd 2012 (7) BCLR 667 (CC) 679 on p 681 at paras [46] to [49]. 
18

 See sections 6(2); 71(8); 72(5) and 160 of the Act. 
19

 See section 156 of the Act. 
20

 See section 2(3) of the Act. 
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of delinquency and placement of persons under probation and they specifically 

refer to the court and not this Tribunal.21 On the other hand, section 160(1) of the 

Act grants a right to a person who has been served with a notice or with an 

interest in a reserved or registered company name to apply to this Tribunal for a 

determination on whether the impugned name satisfy the requirement of the Act 

or not.22 In my view, there is a clear intention borne by the express reference, as 

to the bearer of the particular jurisdiction or competence with regard to the 

matters in the aforesaid two sections from the Act. With respect, in my view, a 

litigant would not - acting reasonably - swop the one for the other by, for 

example, approaching the court regarding a dispute on a name reservation. He 

or she has to come to this Tribunal for relief. For the Act has specified where and 

when this Tribunal is to be involved and the maxim “expressio unius est alterius 

exclusio” finds application.23 Therefore, in my view unless it is specifically stated 

so, this Tribunal will not have jurisdiction.  Further, my co-panel member 

Professor Piet Delport was very analytical in this regard and I am fully indebted to 

him. He pointed that the declaration of delinquency or placing someone under 

probation affects the particular person’s right to or freedom of “trade, occupation 

                                                 
21

 Section 162 reads as follows in the material part: “(3) The Commission or the Panel may apply to a court 

for an order declaring a person delinquent or under probation if… 

(4) Any organ of state responsible for the administration of any legislation may apply to a court for an order 

declaring a person delinquent if … 

(5) A court must make an order declaring a person to be a delinquent director if the person…” I added the 

underlining for emphasis. 
22

 Section 160(1) reads as follows in the material part: “A person to whom a notice is delivered in terms of 

this Act with respect to an application for reservation ... or the registration of a company’s name, or any 

other person with an interest in the name of a company, may apply to the Companies Tribunal …for a 

determination whether the name…satisfies the requirements of this Act.” I added the underlining for 

emphasis. 
23

 See De Ville JR Constitutional and Statutory Interpretation (Interdoc Consultants Pty Ltd Cape Town 

1998) on pp131 to 132. 
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and profession” as enshrined in the Bill of Right to the Constitution24 and 

therefore the legislature could not have given this Tribunal the jurisdiction over 

this.25 Also as pointed out by my other co-panel member Advocate Lizelle 

Haskins, a declaration of delinquency affects the status of a person.26 The 

decisions of this Tribunal are indeed specifically reviewable by or appealable to 

the courts in terms of the Act27 and subject of review through the inherent 

jurisdiction of the High Court of South Africa.28 I hope this eliminate any doubt 

that in the view of this panel, this Tribunal does not have jurisdiction to determine 

applications in terms of section 162 of the Act. Therefore, only a prayer for the 

removal of the respondent remains for determination in this matter.   

 
 
 
Procedural Issues and Rulings  
 
[9] The application (comprising Form CTR 142, founding affidavit and 

annexures) was issued or filed29 by the applicants on 24 November 2015 and 

served on the respondent in November or December 2014.30 

 

                                                 
24

 See section 22 of the Constitution of the Republic of South Africa, 1996. 
25

 See line 23 on p 33 and pp 34 to 37 of the transcript of 01 July 2015. 
26

 See lines 18 to 24 on p 36 of the transcript of 01 July 2015. 
27

 See section 71(6), 160(4) and 172(4) of the Act. 
28

 See section 195(7) of the Act. See further Cilliers AC, Loots C and Nel HC Herbstein and van Winsen 

The Civil Practice of the High Courts and Supreme Court of Appeal of South Africa (5
th

 Edition) (Juta Cape 

Town 2009) at pp 1276 to 1277. 
29

 Regulation 142(1) [and other regulations] of the Companies Regulations, 2011 uses the word “filing” as 

opposed to the conventional “issuing”. The Companies Regulations were determined by the Minister of 

Trade and Industry in terms of section 223 of the Act 71 of 2008 and published under GN R351 in 

Government Gazette 34239 of 26 April 2011 (the Companies Regulations).  
30

 The papers were served by email on the respondent’s erstwhile attorneys on 25 November 2014, but the 

respondent only admits the service effected by sheriff on 02 December 2014.  



 8 

[10] The respondent did not serve and file an answer to the application within 

20 business days stated in regulation 14331, but only on 13 January 2015.32 By 

that time the applicants had already applied for a default order in terms of 

regulation 153 and therefore the respondent’s founding affidavit had to be 

accompanied by a condonation application.33 The condonation application was 

served and filed separately from the respondent’s opposing papers almost four 

months after the delivery of the founding affidavit in May 2015.34  

 

[11] The respondent explained the causes of her delay in serving and filing the 

answer to the application to be the following: In the main, it is submitted on behalf 

of the respondent that someone in the administration of this Tribunal advised the 

respondent’s attorneys that the Tribunal will be closed from 23 December 2014 

and only reopening on 05 January 2015. It is also added that the offices of her 

attorneys of record were closed for the holiday period in any case. 

 

                                                 
31

 Regulations 143 reads as follows: 

“(1) Within 20 business days after being served with a Complaint Referral, or an application, that has been 

filed with the Tribunal, a respondent who wishes to oppose the complaint or application must––  

(a) serve a copy of an Answer on the initiating party; and  

(b) file the Answer with proof of service.  

(2) An Answer that raises only a point of law must set out the question of law to be resolved.  

(3) Any other Answer must be in affidavit form, setting out in numbered paras––  

(a) a concise statement of the grounds on which the complaint or application is opposed;  

(b) the material facts or points of law on which the respondent relies; and  

(c) an admission or denial of each ground, and of each material fact relevant to each ground, set out in the 

complaint or application.  

(4) An allegation of fact set out in an initiating document that is not specifically denied or admitted in an 

Answer must be regarded as having been admitted.  

(5) In an Answer, the respondent must qualify or explain a denial of an allegation, to the extent necessary in 

the circumstances.” 
32

 See para 19 on p 4 on the founding affidavit to the condonation application. 
33

 See regulation 147 of the Companies Regulations. 
34

 See pp 4 to 5 of the transcript of 14 May 2015. 
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[12] The applicants vigourously opposed the application on the following 

grounds. Mainly that the respondent’s opposing papers were filed without the 

condonation application. Also that, the condonation application was filed a few 

days before the hearing, when the respondent knew from January 2015 that 

condonation was necessary for its late opposing papers. Generally, that the 

respondent approached the matter and filing of papers in a lacklustre manner; 

had no respect for the applicable rules and timeframes and this prejudiced the 

applicants.  

 

[13] After deliberations as a panel we condoned the late filing of the 

respondent’s answer and advised that reasons for our ruling will be incorporated 

in the final decision in the matter.35 As a panel we reviewed the submissions 

made on behalf of the parties and decided that the interests of justice weigh 

more than any other consideration, and accepted the founding affidavit as part of 

the papers before us.36 The applicants intimated some prejudice, but ultimately 

no palpable prejudice could be deduced from the submissions made, except for 

the delay in finalising this matter, which is obviously by itself inherently 

prejudicial. We agreed as a panel that we needed to have the full benefit of all 

the submissions made by the parties for a proper determination on this matter.37 

The costs of the condonation application will be borne by the respondent. 

                                                 
35

 However, this was to occupy the Tribunal and the parties at the beginning of the proceedings on 01 July 

2015 with Mr Van Zyl for the applicant questioning why the reasons for the condonation were not made 

available already. See pp 9 - 19 of the transcript of 01 July 2015.  
36

 See lines 1 - 10 on p 92 of the 01 July 2015 transcript. 
37

 See lines 9 to 23 on p 17; pp 18 to19; lines 18 to 24 on p 46, and pp 47 to 70 and lines 8 to 10 on p 92 of 

the 14
th

 May 2015 transcript. 
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[14] There was another issue regarding the form and substance of the 

confirmatory affidavit of the respondent’s attorney which metamorphosed into 

various arguments throughout the hearing, but this formed part of the ruling on 

condonation. Ultimately a confirmatory affidavit was filed which met the approval 

of the panel.38   

 

[15] After granting the condonation as stated above with the full complement of 

the papers now regularly before us we requested that the parties file heads of 

argument on the issues raised in the papers. We expressed a preliminary non-

binding view that the applicants may have to consider curtailing the prayers to 

those within the jurisdiction of this Tribunal. The matter was postponed to allow 

this to happen.39 The applicants amended their prayers and heads of argument 

were filed by both parties during the intermission. 

 

[16] We are grateful for the heads of argument filed, and the oral submissions 

made on behalf of the parties. The latter over a period of about two and half 

days. However, the papers are unnecessarily long, contain very unsavoury 

allegations and a deluge of personal attacks of the worst kind. There was no 

restrain at all despite the involvement of legal practitioners and insults were 

                                                 
38

 The Registrar forwarded an email with the affidavits (confirmatory and explanatory) attached to Mr. 

Matukane’s email of 04 July 2015. 
39

 See lines 8 to 24 on p 102 and p 103 of 14 May 2015 transcript. 
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traded at will. But I guess this is part and parcel of what is essentially a family 

business dispute, although clearly not acceptable.40 

  

 
Background [common cause facts] 
 
[17] Further from what is stated above, the relevant background to this matter 

is as follows. I would only mention the common cause facts or identify the origin 

of the submission where there is a dispute.  

 

[18] Spineco’s principal place of business is in Roodepoort, Johannesburg. 

The applicant‘s work address is also there, whereas the respondent has been 

based in Plettenberg Bay, in the Western Cape region since January 2013 .The 

applicant alleges that the respondent attends at Spineco’s offices sporadically 

and has delegated her functions to an employee known as Balan Ramsamy. The 

respondent submits that her relocation to Plettenberg Bay has not affected 

performance of her functions, as she was never office bound. The respondent is 

the director of Spineco responsible for its sales and marketing portfolio. 

 

[19] Spineco has an exclusive distribution rights for South Africa and Southern 

Africa region since 2009 and 2013, respectively. The current agreement will 

terminate at the end of February 2016, although there is an option to renew.41   

 

                                                 
40

 See generally Knipe and Others v Kameelhoek (Pty) Limited / Schaapplaats 978 (Pty) Limited and 

another [2013] JOL 29994 (FB)]. 
41

 See para 28 on p 7; para 160 on p37 of the founding affidavit. 
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[20] The respondent sent an electronic mail (e-mail) to Stryker on 16 October 

2014. The material part of this e-mail is as follows:   

 

“I am very concerned about the possible and improper Financial transactions and 

the  approval process within SpineCo for me, this is a major risk, as Stryker may 

recall the Distributorship, from SpineCo. In order for us to align ourselves, I 

request a full Financial Audit on SpineCo, to ensure that we can take the necessary 

steps to comply and align ourselves with Stryker’s Financial Policies and 

Procedures.  

 

Please let me have your thoughts on this urgent matter as soon as possible”      

 

 

[21] As a result of the e-mail the applicant advised the respondent of her 

“suspension” as a director on 19 October 2014. Thereafter and after firstly giving 

the respondent what is considered an option or “opportunity to tender your [i.e. 

the respondent] resignation as a director of Spineco”42 the applicant “dismissed” 

the respondent as a director on 28 November 2014.43  

 

[22] However, the respondent sent another e-mail to Stryker on 20 October 

2014 stating 

“I would like to discuss and obtain guidelines with regards expense claims, as I am 

concerned about the current situation.”44  

 

                                                 
42

 See annexure “GG” on p 109 of the founding affidavit. 
43

 See para 44 on p 39; paras 47 and 48 on p 42 of the applicants’ heads of argument. 
44

 See annexure “KK” on p 117 of the founding affidavit. 
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Later on the same date a further e-mail was sent to Stryker by the respondent 

saying “I omitted this expense, where Spineco paid for my uncle’s birthday 

dinner.’’45 

               

[23] Stryker reacted to the e-mails and sought to arrange a meeting to discuss 

the issues. On the other hand the applicant assured Stryker that all was well 

within Spineco and that he had appointed what he calls an “audit committee” to 

look into the matter and report back.46 The audit committee comprised Mr. Gavin 

Reddel and Mr. Ken Morris. Morris, a chartered accountant who had an existing 

relationship with Spineco.47 The committee delivered a report on 21 October 

2014 dismissing the respondent’s allegations made to Stryker and reproaching 

the respondent for having raised her concerns to Stryker rather than internally 

within Spineco.48 The report also stated that there was no need to align 

Spineco’s financial policy and procedures with those of Stryker.49 The respondent 

dismissed the report as she considers the audit committee to have been 

unilaterally appointed by the applicant.50 The applicants shared the report with 

Stryker.51 

 

[24] After her dismissal and towards the end of the month of October 2014, the 

respondent submitted an invoice for payment in respect of her monthly salary. 

                                                 
45

 See annexure “LL” on p 118 of founding affidavit. 
46

 See paras 190 to 192 on p 45 of the founding affidavit. 
47

 See para 189 on pp 44 to 45 of the founding affidavit. 
48

 See annexure “QQ” on p 126 of the founding affidavit. 
49

 Ibid 
50

 See para 137 on p 25; paras 177 to 181 on pp 32 to 33 of the answering affidavit. 
51

 See para 199 on p 46 of the founding affidavit. 
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The invoice was in an amount of R85 500.00 and it was paid by the applicants on 

30 October 2014, although the applicant states that the payment of this invoice 

was under protest.52     

 

[25] However, the respondent submits that she understood from the 

correspondences exchanged that her salary wasn’t going to be paid and on 29 

October 2014 she withdrew an amount of R 85 000.00 from Spineco’s Nedbank 

account.53 This was not how she was previously paid. In the past, she lodged 

claims for her salaries and expenses under an entity called Janmed CC and the 

applicant approved and paid the claims.54 

  

[26] Another withdrawal was made by the respondent on 31 October 2014 in 

an amount of R49 585.92. According to the respondent this was a recoupment of 

her expenses relating to a trip to Namibia and legal costs for opposition of the 

lawsuit by the applicant.55 She had sent the necessary proof to the applicants.56 

She submits that both this and the other withdrawal for salary, referred to above, 

were authorised and therefore not irregular. She had made them in her capacity 

as a director of Spineco and in “the course and scope of business”.57  

 

                                                 
52

 See para 209 on p 50 of the founding affidavit. 
53

 According to the applicant an amount of R85 000.00 and not R85 500 was withdrawn. See para 213 on p 

51 of the founding affidavit. 
54

 See p 34 of the answering affidavit and annexure “WW” of the founding affidavit 
55

 See paras 193 to 199 on pp 35 to 36 of the answering affidavit. 
56

 See annexure “CCC” on pp 145 to 160 of the founding affidavit. 
57

 See paras 185 to 191 on p 34 of the answering affidavit. 
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[27] The parties exchanged some correspondences on the issues after the 

respondent’s “dismissal” as director, but to no avail. This application was 

launched in November 2014. 

 
 
 
Applicant’s Case 
 
[28] Other than what is stated above, the respondent is, among others, 

accused of:   

 undermining the authority and position of the applicant as the managing 

director of Spineco;58 

 delegating her functions as sales and marketing director to an employee 

named Balan Ramsamy (Ramsamy) due to her relocation to Plettenberg 

Bay;59 

 conducting herself in an unbecoming manner, when interacting with 

employees of Spineco, particularly with an employee named Renette 

Breytenbach (Breytenbach);60 

 ordering Breytenbach to act contrary to her employment contract with 

Spineco; 

 engaging with the applicant in a demeaning and disrespectful way, 

including the use of bad language in communications, some of which 

communications are copied to other employees of Spineco or family 

members of the applicant and respondent; 

                                                 
58

 See para 14 on p 4 and para 29 on p 7 of the founding affidavit. 
59

 See para 31 on p 7 and para 34 on p 8 of the founding affidavit. 
60

 See paras 36 – 52 on pp 9 to 13 of the founding affidavit. 
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 considering the applicant to be incapable of or ill-equipped in managing 

Spineco or generally in performing his duties as a director; 

 considering the applicant to be discriminatory and disrespectful towards 

Ramsamy. 

 

[29] The oral submissions were substantially devoted to the electronic mails 

sent by the respondent to Stryker and her withdrawals from the bank accounts of 

Spineco. 

 

[30] The applicants’ heads of argument are 164 pages long and cover every 

possible contour of the directors’ fiduciary and statutory duties, including the 

business judgment rule. Although ordinarily making interesting reading, in my 

view, the prolixity could have been avoided. There is lot of repetitions. However, 

nothing really turns on this for purposes of the determination to be made here. 

Also, my lamentation should not be considered a lack of appreciation for the 

efforts made by the parties, like in preparing the heads of argument, in assisting 

this Tribunal to make the determination. 

 

[31] The respondent also filed heads of argument and oral submissions were 

also made on her behalf. We repeat our words of gratitude stated above in this 

regard. I deal with the respondent’s grounds of opposition next. 
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Respondent’s Grounds of Opposition 
 
[32] The respondent disputes that there are valid grounds to grant the relief 

sought by the applicants.   

 

[33] As stated above, the respondent was involved with Stryker as a consultant 

prior to incorporation of Spineco. She submits that she has 24 years’ experience 

in the medical field.  

 

[34] She is therefore familiar with Stryker’s requirements regarding corporate 

governance; internationally accepted accounting policies and procedures and its 

“intolerance to maladministration”.61 The following is one of the highlights of the 

respondent’s submissions in this regard: 

 

“It has always been Strykers policy that should it any [sic] material time, be 

discovered that an organisation distributing Stryker’s products is found to be 

lacking in any of the above listed respects, Stryker would withdraw the 

distributorship with such an organisation.”62 

[underlining added for emphasis] 

 

and that any mismanagement of Spineco’s funds has the potential of harming 

“Stryker’s financial interests”; Stryker had to know how Spineco was run and that 

                                                 
61

 My emphasis. See para 8 on p 2 and further para 9 on p 3 of the answering affidavit. 
62

 See para 9, read together with para 8 on pp 2 and 3 of the answering affidavit.  
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concealing conduct with potential harm to Stryker’s interests would have been an 

act of sabotage on her part.63 She owed a duty of good faith to Stryker.64 

 

[35] The respondent further submits that she invited the applicant to join her in 

establishing Spineco as she appreciated that she needed capacity and other 

suitable individuals to be part of the business venture.65  However, she disputes 

that the applicant was appointed managing director and submits that he was to 

be responsible for the administration and finances of Spineco.66  

 

[36] The respondent submits that despite her attempts to set up policies and 

procedures regarding the handling and accounting for business expenses, the 

applicant refused and was in fact annoyed by her persistence in this regard.  

 

[37] However, there was an agreement on monthly drawings and that business 

expenses would be recouped through a claim form on presentation of proof 

thereof. I pause to point out that I find the respondent’s submissions to be 

contradictory in this regard. First there is no agreement on how expenses67 are to 

be recovered, but then there is clearly an agreed process.68 The applicant 

                                                 
63

 See paras 22 to 25 on p 5 of the answering affidavit. 
64

 Ibid. 
65

 See paras 13 to 15 on p 3 of the answering affidavit.  
66

 See para 16 on p 4 of the answering affidavit. 
67

 See paras 32 and 33 on p 7 of the answering affidavit. 
68

 See para 36 on pp 7 to 8; paras 37 to 39 on p 8 of the answering affidavit. 
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authorised and paid her expenses, but there was no reciprocal duty in this 

regard, as the applicant authorised and paid his own expenses.69 

 

[38] It is submitted that the applicant was overbearing due to his relationship 

as an elder brother to the respondent. He mistook any persistence by the 

respondent on business matters as an act of disrespect to him.  

 

[39] She submits that the applicant took several decisions unilaterally. For 

example, he appointed his wife; Breytenbach and Ken Morris without consulting 

the respondent; paid a salary to his sister without her rendering services to 

Spineco,70 and claimed personal expenses as business expenses. He was also 

not managing Spineco in a transparent manner, including regarding the tax 

affairs of Spineco. 

 

[40] She further submits that her relocation to Plettenberg Bay had no bearing 

on her service delivery. She was never office-bound and frequently travelled to 

see clients. Besides, the relocation was discussed fully and agreed to by the 

applicant, she further submits. 

  

[41] She rejects the applicant’s allegations regarding the e-mails she sent to 

Stryker for the following reasons. By the end of June 2014 the relationship with 

                                                 
69

 See paras 39 and 40 on p 8 of the answering affidavit. See further annexure “WW” on p 139 of the 

founding affidavit 
70

 The applicant submits that these people rendered valuable services to Spineco and that their appointment 

was regular. See paras 46 to 49 on pp 73 to 76 of the replying affidavit. 
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the applicant had broken down and they could not agree on anything. When her 

demand for an independent forensic audit “to ascertain that everything was 

above board” was refused by the applicant, it raised numerous concerns on her 

part.71 She was concerned that she may be exposed in terms of the personal 

sureties she had signed and she had “no clue” regarding the utilisation of 

Spineco’s finances as the applicant prevented her from obtaining monthly 

management accounts.72 There were substantial funds belonging to Stryker 

under the care of Spineco and her sureties would be called up in case of 

mismanagement of the funds. It was necessary for Stryker to be informed of the 

“dysfunctional state” of Spineco as she could not agree with the applicant as 

shareholders on any issue.73 Stryker had previously intervened in Spineco’s 

affairs, she submitted.74   

 

[42] She believed that it was her duty to inform Stryker about “the absence of 

transparency in the running of” Spineco.75  The purpose of the e-mail on 16 

October 2014 was according to the respondent a request to Stryker “that an audit 

be conducted at the First Applicant to ensure that the First Applicant’s financial 

policies and procedures were compliant and aligned with Striker’s [sic] financial 

Policies and Procedures”.76 

 

                                                 
71

 See paras 62 to 65 on p 12 of the answering affidavit. 
72

 See para 67 on pp 12 to 15 of the answering affidavit. 
73

 See para 70 on p 13 of the answering affidavit. 
74

 See pp 13 to 15 of the answering affidavit. 
75

 See para 78 on p 15 of the answering affidavit. 
76

 See para 82 on pp 16 of the answering affidavit. 
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[43] Regarding her suspension and dismissal by the applicants, she submits 

that she considers her suspension and dismissal to have no legal basis. This was 

repeated during oral submissions and as a panel we expressed views supporting 

this view.77 

  

[44] She further disputes the validity of Spineco’s participation in this 

application as an applicant without a resolution of shareholders and directors 

which would have involved her.  

 

 
Applicants’ submissions in reply [and epilogue on the facts] 
 
[45] The applicants obviously dispute the submissions by the respondent in 

opposition to the relief sought.78 A replying affidavit of some 151 pages was filed 

in response to the 38 paged answering affidavit by the respondent. Most of these 

weren’t necessary and were a rehash of the material from the founding affidavit 

and very argumentative.  

 

[46] The applicants submit that the respondent was furnished with financial 

reports of the company including through her financial advisor one Mr. Luke 

Libera.79 The applicants state that she was reckless when she sent the e-mails to 

Stryker and motivated by ulterior motive to have Stryker cancel the distributorship 

agreement with Spineco in the hope that the respondent would resuscitate the 

                                                 
77

 See lines 19 to 25 on p 61; pp 62 to 65 of the transcript of 25 June 2015. 
78

 See pp 51 to 52 of the replying affidavit. 
79

 See para 60 on p 84 of the replying affidavit. 
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relationship elsewhere with new investors.80 Therefore, the applicants were 

justified in dismissing the respondent.  

 

[47] There is clearly no dispute of facts on the main issues in this matter, if 

any. The respondent admits sending the e-mails and making the withdrawals. 

She also does not dispute her involvement in the other communications in which 

the alleged personal attacks and other complaints stated above, were made. 

What is in dispute is whether the alleged conduct of the respondent would 

sustain the call for her removal as director. 

 

[48] In my view, the personal attacks between the applicant and respondent, 

as brother and sister, do not squarely fall within the purview of their role as 

directors of Spineco. They are incidental thereto. I should not be understood to 

say that they are irrelevant, but that they straddle the lines of business and 

private affairs. However, those involving Breytenbach and Ramsamy, for 

example, are easy to categorise as business affairs. So, I proceed to look at the 

applicable law to the aforesaid issues as identified and thereafter apply the law to 

those facts. The ultimate goal is to answer the question: does the respondent’s 

conduct warrant a removal as contemplated in section 71 of the Act? 

 
 
Applicable Law 
 
[49] As stated above, this application is primarily grounded on the provisions of 

section 71 of the Act. This section reads as follows in the relevant area:  

                                                 
80

 See paras 28 on p 55 to 56 of the replying affidavit. 
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“71. Removal of directors 

(1) … 

(2) … 

(3) If a company has more than two directors, and a shareholder or director has 

alleged that a director of the company- 

(a) has become- 

(i) ineligible or disqualified in terms of section 69, other than on the grounds 

contemplated in section 69(8)(a);or 

(ii) incapacitated to the extent that the director is unable to perform the functions 

of a director, and is unlikely to regain that capacity within a reasonable time; or 

(b) has neglected, or been derelict in the performance of, the functions of director, 

the board, other than the director concerned, must determine the matter by 

resolution, and may remove a director whom it has determined to be ineligible or 

disqualified, incapacitated, or negligent or derelict, as the case may be. 

(4) Before the board of a company may consider a resolution contemplated in 

subsection (3), the director concerned must be given- 

(a) notice of the meeting, including a copy of the proposed resolution and a 

statement setting out reasons for the resolution, with sufficient specificity to 

reasonably permit the director to prepare and present a response; and 

(b) a reasonable opportunity to make a presentation, in person or through a 

representative, to the meeting before the resolution is put to a vote. 

(5) If, in terms of subsection (3), the board of a company has determined that a 

director is ineligible or disqualified, incapacitated, or has been negligent or 

derelict, as the case may be, the director concerned, or a person who appointed 

that director as contemplated in section 66(4)(a)(i), if applicable, may apply within 

20 business days to a court to review the determination of the board. 

(6) If, in terms of subsection (3), the board of a company has determined that a 

director is not ineligible or disqualified, incapacitated, or has not been negligent or 

derelict, as the case may be- 
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(a) any director who voted otherwise on the resolution, or any holder of voting 

rights entitled to be exercised in the election of that director, may apply to a court 

to review the determination of the board; and 

(b) the court, on application in terms of paragraph (a), may  

(i) confirm the determination of the board; or 

(ii) remove the director from office, if the court is satisfied that the director is 

ineligible or disqualified, incapacitated, or has been negligent or derelict. 

(7) … 

(8) If a company has fewer than three directors- 

(a) subsection (3) does not apply to the company; 

(b) in any circumstances contemplated in subsection (3), any director or 

shareholder of the company may apply to the Companies Tribunal, to make a 

determination contemplated in that subsection; and 

(c) subsections (4), (5) and (6), each read with the changes required by the context, 

apply to the determination of the matter by the Companies Tribunal. 

(9) … 

(10) This section is in addition to the right of a person, in terms of section 162, to 

apply to a court for an order declaring a director delinquent, or placing a director 

on probation.” 

 
 
[underlining added for emphasis] 
 
 
 
 

[50] It is clear from the above that the point of departure for this Tribunal is 

located in subsection 71(8). This provision empowers this Tribunal to make a 

determination which would otherwise have been made by the board of directors 
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of a company if Spineco did not have “fewer than three directors”.81 A wry smile 

at the legislature’s choice of words in the quoted phrase is almost unavoidable. 

One wonders why it is not just “not more than two directors”, but I should know 

my place.  

 

[51] A determination by this Tribunal is required when it is alleged by either a 

director or shareholder of the company that the circumstance(s) contemplated in 

section 71(3) exist(s) for the removal of the director. Those circumstances may 

generally be categorised as relating to ineligibility or disqualification in terms of 

section 6982 and incapacitation (in terms of section 71(3)(a)(i) and (ii)) and where 

a director is alleged to have “neglected, or been derelict in the performance of, the 

functions of director” (in terms of section 71(3)(b)). The process envisaged in 

section 71 for removal of a director naturally requires reasonableness and 

sufficiency in the allegations made or charge faced by a director, and affords the 

impugned director the right to be heard before a determination is made.83 

 

[52] It is common cause that the applicable circumstances to this matter are 

those stated in section 71(3)(b). Therefore a determination to be made is whether 

the respondent has been negligent84 or derelict with regard to the performance of 

                                                 
81

 Caroline Ncube “You’re fired! The removal of directors under the Companies Act 71 of 2008” 2011 

SALJ pp 33–51 on p 34 refers to these as “two new modes of removal”; and on p 44 as “alternative modes”. 
82

 Section 69(8)(a) is specifically excluded and reads as follows: “A person is disqualified to be a director 

of a company if- (a) a court has prohibited that person to be a director, or declared the person to be 

delinquent in terms of section 162, or in terms of section 47 of the Close Corporations Act, 1984 (Act No. 

69 of 1984)”. 
83

 See sections 71(4)(a) and (b) of the Act. See also sections 71(2)(a) and (b) of the Act. 
84

 Section 71(3)(b) appears to employ the words “neglected” and “negligent” interchangeably, but the two 

words may not necessarily have the same or corresponding meanings. The learned authors of Henochsberg 
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her functions as a director of Spineco. Should this Tribunal be satisfied that 

indeed the respondent has either neglected or been negligent or derelict in the 

performance of her functions as a director, it will have to order her removal as 

director of Spineco. 

 

[53] However, the Act does not define or state what is meant by neglect or 

negligent or derelict. Perhaps, it is not surprising as it is said that the concept of 

negligence may be difficult to define.85 But some meanings have to be attributed 

to those words for purposes of a determination to be made herein and there are 

some instruments to employ in this regard. 

 

[54] The Oxford Dictionary defines the word “neglect” as “1 pay no attention or 

not enough attention to. 2 fail to take proper care of. 3 omit to do something, e.g. 

through carelessness or forgetfulness.”  I understand the aforesaid to mean failure 

or omission to do something.  The Tweetalige Woordeboek/Bilingual Dictionary86  

defines “failure” (in Afrikaans) as, among others, meaning “mislukking; 

tekortkoming; onvermoë,; versuim; nalating; gebrek”. On the other hand the word 

“derelict” is defined in the Oxford Dictionary as “adjective deserted and left to fall 

                                                                                                                                                 
on the Companies Act 71 of 2008 state on p 272 thereof that: “It should be noted that one of the grounds on 

which the board process (or Companies Tribunal process in term of sub-s (8)) can be commenced is, inter 

alia, that the director neglected his/her duties (sub-s (3) (a) (i)), but in determining whether the director 

must be removed it must be determined if he/she has been negligent (sub-ss (3) (b), (6) and (8)). This 

would seem to be an additional ground, as neglect and negligence are clearly not the same, the former 

being the act and the latter an element of fault.” [See Delport P and Vorster Q Henochsberg on the 

Companies Act 71 of 2008 (Lexisnexis online version May 2015 (Henochsberg)]. 
85

 See Ncube at p 42. 
86

 Bosman D.B., Van der Merwe I.W. and Hiemstra L.W. Tweetalige Woordeboek / Bilingual Dictionary 

(Tafelberg Cape Town 1984).  

http://www.mylexisnexis.co.za/Library/IframeContent.aspx?dpath=zb/java/4c/2zwlc/zkxlc&ismultiview=False&caAu=#gbp6
http://www.mylexisnexis.co.za/Library/IframeContent.aspx?dpath=zb/java/4c/2zwlc/zkxlc&ismultiview=False&caAu=#gbot
http://www.mylexisnexis.co.za/Library/IframeContent.aspx?dpath=zb/java/4c/2zwlc/zkxlc&ismultiview=False&caAu=#gbov
http://www.mylexisnexis.co.za/Library/IframeContent.aspx?dpath=zb/java/4c/2zwlc/zkxlc&ismultiview=False&caAu=#gbp0
http://www.mylexisnexis.co.za/Library/IframeContent.aspx?dpath=zb/java/4c/2zwlc/zkxlc&ismultiview=False&caAu=#gbp6
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into ruin .noun 1 an abandoned property, especially a ship. 2 a vagrant; a tramp.”  

The Trilingual Legal Dictionary says “neglect” means “(v) (ŉ person, ŉ ding) 

verwaarloos; (ŉ handeling) nalaat, versuim” in Afrikaans, “negligence” as 

“nalatigheid, skuld in engere sin; Latin. culpa” and “derelict” as “(a) verlate, 

opgegee, verwaarloos”.87 My understanding of the aforesaid is that “derelict” 

means either deserting or abandoning.  In fact it has similar meaning to failure or 

omission to do something (and dereliction being verwaarlosing or nalatigheid in 

Afrikaans).88 However, in my view, derelict has an element of being deliberate or 

purposeful or intentional about it, whereas neglect is more an omission than an 

act. 89 

 

[55] In the seminal work the learned authors of Neethling-Potgieter Law of 

Delict90 have the following to say on the concept of negligence: 

“In the case of negligence, a person is blamed for an attitude or conduct of 

carelessness, thoughtlessness or imprudence because, by giving insufficient 

attention to his actions, he failed to adhere to the standard of care legally required 

of him. The criterion adopted by our law to establish whether a person has acted 

carelessly and thus negligently is the objective standard of the reasonable person, 

the bonus paterfamilias.”91 

[quoted with added underlining for emphasis, but without the accompanying 

references] 

                                                 
87

 See Hiemstra VG and Gonin HLTrilingual Legal Dictionary (2
nd

 edition) (Juta Cape Town 1986). 
88

 See Tweetalige Woordeboek / Bilingual Dictionary.  
89

 See generally Van der Walt JC and Midgley JR Principles of Delict  (3
rd

 edition) (LexisNexis 

Butterworths Durban 2005 on pp 166 to 167. 
90

 Neethling J and Potgieter J.M. Neethling-Potgieter Law of Delict (6
th

 edition) (LexisNexis Durban 2010) 

(Law of Delict). See further Ncube at p 42. 
91

 Law of Delict at p 131. 
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[56] In our case law neglect and negligence has been defined as follows. 

In Raseroka v Rondalia Assurance Co. of SA Ltd 1971 (2) SA 692 (T) the court 

held while dealing with the provisions of the Compulsory Motor Vehicle Insurance 

Act 56 of 1972 that the words “neglect, omission or ignorance” bear their ordinary 

meaning and that the word “neglect” could be equated to “lack of expedition, 

fault, negligence” and therefore conduct which fall short of what a reasonably 

careful person in the circumstances would have done.92 

 
  

[57] Therefore, understanding the above and applying all that to the context of 

section 71(3)(b) a director would be neglecting to perform his or her functions as 

a director of a company if he or she had given insufficient attention to his or her 

actions. Therefore when regard is had to the standards of directors duties and 

fiduciary duties of directors, the particular director would have failed to adhere to 

the standards legally required of him, when a reasonable person under the same 

circumstances would have acted to the contrary. 

 

[58] However, it is not clear whether it is just negligence or gross negligence 

required for the removal of a director.93 The reason for raising this is because in 

section 162(5) of the Act, a court may make a declaration of delinquency in case 

of gross negligence by a director94 whereas as stated above only proof of 

                                                 
92

 See Raseroka v Rondalia Assurance Co. of SA Ltd 1971 (2) SA 692 (T) at 966E-F. 
93

 See Ncube at p 44. 
94

 Section 162(5) reads as follows in the material part: 

“(5) A court must make an order declaring a person to be a delinquent director if the person- 

(a) consented to serve as a director, or acted in the capacity of a director or prescribed officer, while 

ineligible or disqualified in terms of section 69… 
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negligence is required. This may then mean that the legislature then intended the 

requirement of only negligence for removal of the director and gross negligence 

for a declaration of delinquency. The logic, as I see it, being that a declaration of 

delinquency most95 invariably precludes the particular person from serving as a 

director in respect of all companies, whereas removal of director from one 

company doesn’t preclude the removed director from serving as a director in 

another company. In other words, declaration of delinquency is harsher in effect 

when compared to removal as a director. However, this should not be 

understood to underrate the probable adverse effect the removal may have on a 

director. Although negligence can be clearly graded in degrees as ordinary or 

gross, no such grading is possible with derelict conduct. However, it appears the 

legislature had good foresight in this regard. It built into the Act the mechanism or 

standards to determine whether directors’ conduct is up to the acceptable 

standard in section 76 of the Act. The common law may still be relevant, but I will 

limit the discussion to the statutory provisions. 

 

                                                                                                                                                 
(b) while under an order of probation in terms of this section or section 47 of the Close Corporations Act, 

1984 (Act No. 69 of 1984), acted as a director in a manner that contravened that order; 

(c) while a director- 

(i) grossly abused the position of director; 

(ii) took personal advantage of information or an opportunity, contrary to section 76(2)(a); 

(iii) intentionally, or by gross negligence, inflicted harm upon the company or a subsidiary of the company, 

contrary to section 76(2)(a); 

(iv) acted in a manner- 

(aa) that amounted to gross negligence, wilful misconduct or breach of trust in relation to the performance 

of the director’s functions within, and duties to, the company…” [underlining added for emphasis] 
95

 In terms of section 162(6), a declaration of delinquency in terms of section 162(5)(a) or (b) is 

unconditional and subsists for a lifetime, whereas in terms of section 162(5)(c) to (f) may be conditional or 

for a minimum period of seven years. See further para [8] above. 
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[59] Section 76 provides for the standards of directors conduct. Sections 76(3) 

and (4), in my view, are the most relevant provisions for current purposes. 

Sections 76(3) and (4) read as follows in the material part: 

“(3) Subject to subsections (4) and (5), a director of a company, when acting in 

that capacity, must exercise the powers and perform the functions of director- 

(a) in good faith and for a proper purpose; 

(b) in the best interests of the company; and 

(c) with the degree of care, skill and diligence that may reasonably be expected of 

a person- 

(i) carrying out the same functions in relation to the company as those carried out 

by that director; and 

(ii) having the general knowledge, skill and experience of that director. 

(4) In respect of any particular matter arising in the exercise of the powers or the 

performance of the functions of director, a particular director of a company- 

(a) will have satisfied the obligations of subsection (3)(b) and (c) if- 

(i) the director has taken reasonably diligent steps to become informed about the 

matter; 

(ii) either- 

(aa) the director had no material personal financial interest in the subject matter of 

the decision, and had no reasonable basis to know that any related person had a 

personal financial interest in the matter; or 

(bb) the director complied with the requirements of section 75 with respect to any 

interest contemplated in subparagraph (aa); and 

(iii) the director made a decision, or supported the decision of a committee or the 

board, with regard to that matter, and the director had a rational basis for 

believing, and did believe, that the decision was in the best interests of the 

company…” 

[underlining added for emphasis] 
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[60] In my view, for the respondent’s conduct to fall below par of the standards 

set in section 76 it ought to equate to the respondent having performed her 

functions as a director of Spineco not “in good faith and for a proper purpose”;96 

not “in the best interests of the company [Spineco]”;97 or without “the degree of 

care, skill and diligence that may reasonably be expected of a person”98 performing 

the same functions as the respondent. The respondent’s defence or ground of 

justification may include what is contemplated in section 76(4). She would have 

satisfied the relevant obligation if she can show that she took “reasonably diligent 

steps to become informed about the matter”. This appears to be subjective in 

nature. Otherwise, she has to show that her performance of her functions were 

not below the requisite standard. Therefore, should it be determined that her 

conduct was below standard, the respondent would have acted negligently or in 

derelict of her duties.99   

 

[61] I have already stated the submissions made by the applicant regarding the 

respondent’s conduct in support of the relief sought and the respondent’s 

grounds of opposition thereto.100 What is still outstanding after the discussion on 

the applicable law is a determination whether or not the alleged conduct of the 

respondent breached any of the standards set out in section 76 of the Act as 

stated above. 

                                                 
96

 See section 76(3)(a). 
97

 See section 76(3)(b). 
98

 See section 76(3)(c). This is equivalent to the criterion of reasonable person referred to in paragraph [55] 

above. 
99

 See Ncube at p 42. 
100

 See the discussions on Background and Applicants’ Case and Respondent’s Grounds of Opposition 

above 
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Has the Respondent neglected or been negligent or derelict in the 

performance of her director functions? 

 
General 

[62] It is common cause that the respondent was allocated the sales and 

marketing functions of Spineco. The submissions point to this being the 

respondent’s area of strength and what significantly influenced her decision to 

establish Spineco. She is on record submitting that she joined forces with the 

applicant for his finances and management abilities. What is also common 

cause, is that he was to perform functions relating to administration and finances. 

I therefore find nothing to turn on whether the applicant was the managing 

director or not. There may have been no formal resolution in this regard, but in 

my view, the applicant was the pivot in the management of Spineco, by whatever 

name. He runs the company; controls the finances; pays and approves claims, 

including those submitted by the respondent. 

 

[63] It is common cause that the respondent is or was a director of Spineco at 

all material times. The respondent’s submissions are that she only had two 

relationships with Spineco: as a director and shareholder. She was not an 

employee; hence she considers the purported suspension and dismissal by the 

applicant to be invalid. Therefore, all her acts and omissions, to the extent that 

they exist and are material, including the e-mails to Stryker and the withdrawals 

deemed unauthorised by the applicant, were either in her capacity as director or 
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shareholder of Spineco. It is common cause that the e-mails were sent and 

withdrawals made in her capacity as director.  

 

E-mails to Stryker 

[64] The respondent justifies sending out the e-mails to Stryker to be due to 

her concerns of the financial policies and procedures of Spineco set and 

practised by the applicant to her exclusion, she submits. She was concerned 

Stryker would cancel the agreement. I immediately ask myself the question 

whether Stryker would treat the situation differently should subsequent 

investigation have revealed or confirmed the respondent’s causes of concerns. In 

other words, is it the respondent’s submission that Stryker would treat favourably 

- to borrow the respondent’s words “non-alignment” with its policies - when 

information on such non-alignment is volunteered from the particular company 

rather than when such information is discovered by them through other sources?  

The logic in this escapes me, but I will return to it in a moment. 

 

[65] Be that as it may, I have found no evidence to the effect that there was a 

contractual obligation on the respondent to make the impugned disclosures to 

Stryker. The applicants submitted that the only audit required to be done by 

Stryker in terms of the distributorship agreement is restricted to the handling of 

Stryker’s products.101 Stryker is an international company with time-tested 

procedures. One wonders why they did not deem it fit to incorporate into the 

                                                 
101

 See paras 158 and 159 on pp 36 to 37 of the founding affidavit; paras 158 and 159 on p 29 of the 

answering affidavit. 
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distributorship agreement the right to step in and investigate or cause a change 

into their distributor company’s internal arrangement instead of relying on good 

faith of the directors.102 Why not make this a contractual obligation? I find that 

there was no such an obligation on the respondent to direct the e-mails to 

Stryker. Yes, she may have felt obligated out of her previous relationship with 

Stryker; her pivotal involvement in securing the distributorship agreement and her 

fears (genuine or contrived) that Stryker may cancel the agreement, but she was 

under no obligation to make the disclosures. Her motives are irrelevant at this 

stage.103 Was this neglectful or negligent or derelict conduct as a director?  

 

Standards of directors conduct 

[66] Section 76(3) is vital in this regard. This provision is set out above, but I 

deem it necessary to repeat the relevant portions here. These are that a director 

of a company acting in that capacity “must exercise the powers and perform the 

functions of director …(a) in good faith and for a proper purpose; (b) in the best 

interests of the company; and (c) with the degree of care, skill and diligence that 

may reasonably be expected of a person- (i) carrying out the same functions in 

relation to the company as those carried out by that director; and (ii) having the 

general knowledge, skill and experience of that director”.104 These are directors’ 

duties which they assume when they take up office.105 It is stated that the Act 

                                                 
102

 See annexure “VV” on p 138 of the founding affidavit. 
103

 See para [77] below. 
104

 Quoted without following the original layout in the Act. 
105

 See Davies PL and Worthington S Gower and Davies Principles of Modern Company Law (9
th

 edition) 

(Sweet and Maxwell London 2012) (Gower’s Company Law) at paras 16-24 on p 517. 
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through section 76 (and other sections dealing with directors’ duties, being 

sections 75, 77 and 78) partially codified the directors’ duties.106 This is a marked 

departure from the previous provisions as contained in the Companies Act 61 of 

1973. The latter did not codify directors’ duties, but merely contained statutory 

duties in addition to fiduciary duties and duties of care and skill.107 

 

In good faith  

[67] This is the basic fundamental duty of a director.108 It is now imposed in 

terms of the common law and section 76 of the Act. This duty is linked to acting 

in the best interests of the company. 

 

[68] Further, the duty to act in good faith requires a subjective test as it 

depends on honesty, which is a subjective trait or attribute. A director is therefore 

required to act in what he or she “in good faith honestly considers to be in the 

best interests of the company.”109 The duty of good faith entails the duties to 

exercise an independent judgment and to act within the limitations of one’s 

conferred authority.110 However the subjective test is qualified by the requirement 

that the director must have reasonably believed to be acting in the best interests 

of the company to sustain the claim of good faith.111   

 

                                                 
106

 See Henochsberg on p 290(4). It is stated in the aforesaid reference that common law duties are still 

applicable to the extent that they are not affected by the partial codification. 
107

 Ibid. 
108

 See Cassim FHI The duties and the liability of directors in Cassim FHI Contemporary Company Law 

(2
nd

 edition) (Juta Cape Town 2012) (Cassim) on para 12.3.1 on p523. 
109

 Cassim at 12.3.1 on p 524. 
110

 Ibid. 
111

 Ibid. 
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For a proper purpose 

[69]  A director has to exercise powers only for the purposes for which they 

were conferred. An improper purpose invariably includes what is referred to as 

“feathering own nest”.112 This will also breach a duty to act in good faith, 

discussed above, or to act in the best interests of the company, to be discussed 

next. 

 

[70] Not acting for a proper purpose may include when a director uses his or 

her power not for a true purpose.113  

 

[71] As already indicated above, this duty is intertwined with the one to act in 

good faith. They are separate and distinct but yet cumulative. So even if the 

director could show that he or she acted in good faith it may well be that the 

particular act was in breach of the proper purpose duty.114  

 

In the best interests of the company 

[72] This is a reincarnation of the common law duty that a director has to act 

bona fide in the best interests of the company.115 The duty to act in the best 

interests requires a director to act with loyalty and honesty.  

 

                                                 
112

  Gower’s Company Law at 16-46 on p 528. 
113

 See Benade et al Cilliers Benade Corporate Law (3
rd

 edition) (LexisNexis Durban 2000) (Cilliers and 

Benade Corporate Law) at 10.29 on p 147. 
114

 See Cassim at 12.3.2 at p 525. 
115

  See Henochsberg on p 296. See further paras 66 and 67. 
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[73] Like all other directors’ duties, the duty to act in the best interests of the 

company is owed to a company as a whole and not just particular shareholders. 

Directors have to act fairly between shareholders.116   

 

[74] Where, a director acts in breach of this duty he may, depending on the 

circumstances, also act in breach of his duty of care and skill. The duty of care 

and skill is discussed next. 

 

With the degree of care, skill and diligence 

[75] Under this duty as well, a director is required to exercise his or her powers 

and carry out functions relating to his office bona fide and for the benefit of the 

company.117 As to what is meant by the concepts of “care” and “skill” the 

judicious summaries offered by Margo J in Fisheries Development Corporation of 

SA Ltd v Jorgensen[1980 (4) SA 156 (W) 165 may be helpful. For current 

purposes, what appears below suffices. 

 

[76] Under the common law the standards of measuring the required degree of 

care and skill were not so clear.118 However, section 76(3)(c) now set out the 

standards. The standard in this statutory provision is that of a reasonable 

director119 and therefore objective and thereby denote the application of 

                                                 
116

 See Cassim at 12.2.4. on p 516. 
117

 See Cilliers and Benade Corporate Law at 10.30 on p 147. 
118

 Ibid. 
119

 See Henochsberg on p 298(6) and the authorities quoted there. 
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principles of negligence.120 The standard is also subjective in that the general 

knowledge, skill and experience of the particular director are to be considered.  

The origin of this is said to be the comments of Romer J in the English case of 

City Equitable Fire Insurance Co, Re [1925] Ch. 407 at p 427 that “a director need 

not exhibit in the performance of his duties a greater degree of skill than may 

reasonably be expected from a person of his knowledge and experience.”121 The 

objective-subjective standards in section 76(3)(c) appears to have been imported 

from the England. Section 174 of the Companies Act, 2006 appears to read 

similarly, if not the same, as section 76(3)(c) as follows: 

 

“174 Duty to exercise reasonable care, skill and diligence 

(1) A director of a company must exercise reasonable care, skill and diligence. 

(2) This means the care, skill and diligence that would be exercised by a 

reasonably diligent person with— 

(a) the general knowledge, skill and experience that may reasonably be expected 

of a person carrying out the functions carried out by the director in relation to the 

company,
122

 and 

(b) the general knowledge, skill and experience that the director has.”123
 

 

[underlining and footnotes added] 

 

                                                 
120

 See Gower at para 16-24 on p 518. 
121

 Quoted from Gower’s Company Law at 16.25 on p 518. 
122

 See section 76(3)(c)(i) of the Act. 
123

 See section 76(3)(c)(ii) of the Act. 
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[77] It is stated that the director’s subjective level sets the standard required of 

a director only if it improves upon the objective standard of the reasonable 

director. In Gower’s Company Law this is explained as the two “limbs” of section 

174 of the English Companies Act [similar to our section 76(3)] and reads as 

follows: 

 

“Limb (a) of the statutory formula sets a standard which all directors must meet 

and it is not one dependent on the particular director’s capabilities; limb (b) adds a 

subjective standard which, however, can operate only to increase the level of care 

required of the director.” 

   

 

I understand the aforesaid to attribute to the director both the knowledge, skill 

and experience of a reasonable director and the director in question, which 

makes the latter only material if it improves on the attributes of a reasonable 

person.124 The reasonable director test is a higher threshold.125 Be that as it may, 

a director may still be excused if he or she has taken diligent steps to become 

informed of the matter; is not conflicted and rationally believed that the decision 

was in the best interest of the company [section 76(4) and may rely on delegation 

in this regard [section 76(5)].  

 

                                                 
124

 See Gower’s Company Law at footnote 60 on p 520. See further Henochsberg on p 298(6). 
125

 See Henochsberg on p 298(7). 
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[78] Section 76(4) introduced the “business judgment rule” into South African 

law and therefore a director is not liable for mere errors of judgment.126 He or she 

is not required “to have special business acumen or expertise, or singular ability 

or intelligence, or even experience in the business of the company”, but has to 

meet the test for the “reasonable” director.127 However, the business judgment 

rule has various restrictions that must be complied with in addition to the 

requirements of the Act. The decision must be informed otherwise the rule will 

not apply and a decision must be taken.128  

 

[79] Against the aforesaid backdrop, I find that the sending out of the e-mails 

was not in the interests of Spineco, let alone its best interests. The e-mails 

threatened the very livelihood of Spineco and were aimed at casting the applicant 

as a bad or even corrupt manager of Spineco, without regard of their potential 

effect on the interests of Spineco. To me it does not appear that the respondent 

sought the intervention of Stryker simply to put pressure on the applicant 

regarding internal disputes of Spineco. I have already indicated that there was no 

obligation on the respondent to make the purported disclosures to Spineco and 

there were other modes of dispute resolution available.129 Also, the respondent 

did not exercise her powers in this regard in good faith and for a proper purpose. 

Also I find that she did not act with degree of care, skill and diligence that may 

reasonably be expected of a person carrying out those functions and with her 

                                                 
126

 See Henochsberg on p 298(6). 
127

 See Henochsberg on p 298(7) 
128

 Ibid. 
129

 See para [65] above. 
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general knowledge, skill and experience. She is a very experienced 

businessperson and should have acted like a reasonable director in this 

regard.130 

 

[80] It is not clear whether or not Stryker has canceled the distributorship 

agreement, let alone whether or not such cancellation is due to the respondent’s 

e-mails.131 I do not think it is necessary to venture any further in this regard. 

 

Unauthorised Withdrawals 

[81] The respondent submits that there is nothing irregular about her conduct 

in withdrawing the amount of R85 500.00 as her October 2014 salary or drawings 

and the amount of R49 858.92 as travel expenses and for her legal fees. 

However, she admits that the applicant was responsible for payment and 

approval of claims for expenses. Further, her legal representative was at pains in 

explaining how she could reconcile the submission that she was completely shut 

out of the financial affairs of Spineco, but yet she could make the withdrawals 

without knowing the true financial position of the company, as opposed to just 

knowing the bank balance. The record reflects various degrees of darkness in 

relation to the knowledge or lack of knowledge of the respondent of Spineco’s 

financial position at the time of making withdrawals.132  

 

                                                 
130

 See para [33] above. 
131

 See paras 160 and 161 on p 37 of the founding affidavit ; para 55.3 on p 81 of the replying affidavit. In 

the latter, the applicant speaks of a legal challenge of Stryker’s decision to cancel. 
132

 See from line 12 on pp 83 to 118 of the 01 July 2015 transcript. 
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[82] Further, her conduct in withdrawing monies relating to the expenses 

contradicts her main reason for sending the e-mails to Stryker in the first place. 

She was doing exactly the same thing as was alleged in her e-mails to Stryker 

about the applicant. It should be remembered that she was “very concerned about 

the possible and improper Financial transactions and the approval process within 

SpineCo”. In my view, there was nothing proper about withdrawing monies for 

expenses including personal legal fees without authorisation. The withdrawals 

were made without the respondent knowing the true financial position of Spineco 

and it is conceivable that Spineco and its stakeholders may have been 

prejudiced thereby. In my view, the respondent was only interested in proving to 

the applicant that she can get monies out of Spineco no matter his protestations. 

She did not have regard to other stakeholders of Spineco including its creditors. I 

therefore find that the respondent did not pass the muster of the standards set in 

section 76(3)(c). She did not conduct herself like a reasonable director with her 

general knowledge, skills and experience would under the circumstances. 

 

Other aspects of the respondent’s conduct 

[83] There are other aspects of the respondent’s conduct stated above which I 

also consider not to have been with the necessary diligence, care and skill of a 

person of her calibre. One of them is the insistence or the so-called “orders” to 

Breytenbach that she has to act contrary to her employment contract. This was 

not diligent, careful or skilled conduct of a director. Like with other complaints she 

had with the applicant, Breytenbach’s contract or the performance of 
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Breytenbach’s duties should have been handled in a proper and reasonable 

manner. Whatever disputes which may have arisen between the applicant and 

respondent in this regard, a proper legal dispute resolution mechanism should 

have been followed, either by agreement or with intervention of the courts, as it 

ultimately turned out. 

 

[84] One more issue. The contents of the communications between the 

respondent and the applicant are appalling, to say the absolute least. The two of 

them saw it fit to copy and include non-director or junior employees in these 

communications. It is reasonable to imagine that the employees endured a very 

unbearable and frustrating situation. These communications contain material, 

which upon close scrutiny, may not equate to the standard envisaged of directors 

as set out in section 76(3)(c) of the Act. Tragically this is from both sides and I 

have therefore not taken them into consideration for purposes of the 

determination to be made as there is potentially a dispute of facts there. Which 

brings me to the next point. 

 

Unclean Hands Principle 

[85] The doctrine of unclean hands is popular in trademarks infringement or 

passing-off cases and it actually constitutes a defence in those matters.133 There 

are two principles or maxims in this regard, being ex turpi causa non oritur actio 

and in par delicto potior est condictio defendentis. These maxims were stated by 

                                                 
133

 See generally Tullen Industries Ltd. A de Sousa Costa (Pty) Ltd & Others 1976 (4) SA 218 (T). 
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Stratford CJ in Jajbhay v Cassim 1939 A.D. 537134 that, the first prohibits the 

enforcement of immoral or illegal contracts and the second curtails the right of 

the delinquents to avoid the consequences of their performance or part 

performance of such contracts. The two are based in moral principles aimed at 

discouraging illegality and immorality, and to advance public policy 

 
 
[86] In this matter we have directors who have taken steps which upon scrutiny 

may fail to pass the muster of good corporate governance or are even in breach 

of the law. I have dealt extensively with the conduct of the respondent due to the 

fact that the current application is for her removal and therefore about her 

conduct. Although she has raised equally serious allegations about the conduct 

of the applicant, it is clear that the applicant’s conduct is not a subject of 

determination in this application, but is it irrelevant or is the unclean hands 

principle applicable? 

 

[87] The applicant purported to suspend and dismiss the applicant as director 

of Spineco. There is no provision, in our law and of other comparable 

jurisdictions,135 for one director to dismiss another or for a dismissal of a director 

not subject to employment contract.136 Should one consider that the applicant’s 

conduct like his unlawful suspension and dismissal of the respondent as director 

                                                 
134

 As referred to in Yuras v District Commandant of Police, Durban 1952 (2) SA 175 at 176. 
135

 In Gower’s Company Law the following is stated at 16-186 on p 618: “The right at common law or in 

terms of the Labour Relations Act for an employer to dismiss an employee guilty of serious misconduct has 

no application to a director as a director is not an employee. However the situation is a bit blurry where a 

director’s role is intertwined with another executive role.” 
136

 See SA Post Office Ltd v Mampeule [2009] 8 BCLR 792 (LC) which was confirmed on appeal as 

reported under SA Post Office Ltd v Mampeule [2010] JOL 25839 (LAC). See footnote 135 above. 
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when determining whether to grant the relief sought in terms of this application? 

In my view, this is not possible in this matter due to the factual disposition in hand 

and the applicable provisions of the Act. A reading of the relevant provisions of 

the Act do not appear to create a room for a director to defeat an application in 

terms of section 71(8) of the Act on grounds that the applicant director is equally 

guilty. Therefore, in my view, the principle of “unclean hands” does not apply and 

perhaps this is confirmed by the conspicuous absence of submissions in this 

regard by the respondent. 

 

[88] I find it opportune to also deal with the question whether Spineco was 

validly joined in as first applicant in this matter. Section 66(1) of the Act requires 

that the business and affairs of a company be managed by or under its board, 

unless provided otherwise in the Act or the memorandum of incorporation (the 

MOI) of the particular company.137 I have already expressed a view that the 

purported dismissal of the respondent was invalid or unlawful from a company 

law point of view. There is no evidence that the MOI of Spineco is to the contrary. 

The board of Spineco therefore comprises the applicant and respondent, and the 

respondent did not take part in the decision to join or include Spineco in these 

proceedings. Therefore, Spineco is not validly a party. This finding has only a 

bearing on the costs.     

 

                                                 
137

 Section 66(1) reads as follows: “(1) The business and affairs of a company must be managed by or 

under the direction of its board, which has the authority to exercise all of the powers and perform any of the 

functions of the company, except to the extent that this Act or the company’s Memorandum of 

Incorporation provides otherwise.” 
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Conclusion and Order 
 
[89] Against the backdrop of all stated above, I find that the respondent has 

been negligent in the performance of her functions as a director of Spineco. Her 

negligent conduct justifies her removal from office of director of Spineco, the first 

applicant in this matter. I have read the decision by my colleague and co-panelist 

Professor Piet Delport appearing below. I have noted that he agrees that the 

respondent ought to be removed as a director on the basis that she acted in 

dereliction of performance of her duties as a director by making the withdrawal 

for the expenses with regard to her legal fees and entertainment etc. I have 

stated above that I consider dereliction to have an element of being deliberate or 

purposeful or intentional about it 138and find this to be lacking in the respondent’s 

conduct, hence my finding that she was negligent.  

 

[90] Regarding the issue of costs, I am of the view that the respondent was 

entitled to oppose the application. The Act caters for her to make representations 

as provided in section 71(4)(b) [read with section 71(8)(c)] which in the case of 

an application is in the form of an answering affidavit as provided in regulation 

143 of the Companies Regulations. Although, not suggesting that it is a 

requirement, the respondent did not appear to be motivated by malice or 

vexation when mounting her opposition to the relief sought by the applicant. 

Therefore, it is my finding that no order as to costs should follow the outcome of 

this application.139  There is another issue on costs. I have just found that the 

                                                 
138

 See para [54] above. 
139

 See regulation 156(1) of the Companies Regulations. 
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applicant ought not to have included Spineco as the first applicant in this matter. 

However, I do not think Spineco’s involvement unnecessarily added anything to 

the issues or the material in this matter to warrant mulcting the applicant with a 

specific costs order. No costs are payable by the applicant in this regard. 

 

[91] The finding on costs just made above does not affect the one made earlier 

in respect of the condonation application140, which still stands and will be 

reflected in the ultimate order below. 

 

[92] I therefore proceed to make an order in the following terms: 

a) the respondent, Janice Lilian Webb (Identity Number: 631105 0113 

088) be and is removed from the office of director of Spineco Medical 

International (Pty) Ltd (Registration Number: 2009/013680/07), the first 

applicant herein; 

 

b) the first applicant or any person acting on behalf of the first applicant 

be and is hereby authorised to take all steps necessary for the removal 

of the respondent as a director from the records of the Companies and 

Intellectual Property Commission; 

 
c) the Commissioner or Acting Commissioner of the Companies and 

Intellectual Property Commission is requested to assist in respect of 

giving effect to a) and b) of this order. 

                                                 
140

 See para [13] above. 
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d) no order as to costs, except for those relating to the condonation 

application, which are borne by the respondent on a party and party 

scale. 

 
 
 
 
 
______________________ 

Khashane Manamela     

Member, Companies Tribunal 

 

 

Piet Delport (Lizelle Haskins Concurring) 

 

[93] I have read the decision of my colleague Mr. Khashane Manamela and 

agree with his conclusion, but do so for different reasons. My comments are 

particularly with regard to paragraphs 66 – 80. I agree with the rest of the 

material in his judgment, save as may be contradicted by what I say below. 

 

[94] There are two basic “sets” of duties, ie the fiduciary duties and the duties 

of care and skill. If one does not comply with the fiduciary duties, it is not an 

automatic non-compliance with duties of care and skill and vice versa. The duty 

of “bona fides” is a separate overarching duty – in addition to “objective duties”. 

This is trite (company) law and can be summarised as follows: 
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 “6.2.2.1 ‘Bona fides ’ (good faith) 

This is a subjective overarching duty applying to the exercise of any and all of the 

powers in the company. In essence it requires that the director must act honestly.141 

Apart from the duty of (subjective) honesty, there are also objective standards, which 

are not subservient to the duty of honesty. Therefore, the objective duties apply, and 

non-compliance will not be excluded if the director avers that he acted honestly (bona 

fide). 

The objective standards are – 

(a) ‘Interests of the company’ 

The duty must be exercised in the interests of the company.142 The question will then be 

who the company is, as there is a multiplicity of ‘stakeholders’ inside the company, (for 

example, the shareholder/s) as well as ‘outside’ the company (such as, to name a few, 

the creditors, employees, the state and the community). The basic principle is that the 

company must be used for profit maximisation in favour of the shareholders, and the 

shareholders as body will therefore be the ‘company’ in this sense. This viewpoint has 

been questioned by two opposing alternatives: the one is that the directors can, under 

certain circumstances, ignore the interests of the shareholders in favour of the interests 

of the other stakeholders (‘pluralist approach’) and the other one is that the interests of 

another stakeholder must also be taken into account if it promotes the interests of the 

shareholders (‘enlightened shareholders approach’) with the latter being the most 

accepted.143  

                                                 
 141 South African Fabrics Ltd v Millman NO 1972 (4) SA 592 (A); Da Silva v CH Chemicals (Pty) Ltd [2009] 1 

All SA 216 (SCA); 2008 (6) SA 620 (SCA). 
 142 Da Silva v CH Chemicals (Pty) Ltd [2009] 1 All SA 216 (SCA); Visser Sitrus (Pty) Ltd v Goede Hoop 

Sitrus (Pty) Ltd and Others 2014 (5) SA 179 (WCC). 
 143 See in general ‘South African Company Law for the 21st century – Guidelines for Corporate Law Reform’ 

(policy paper) (GG 26493 of 23 June 2004).  
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(b) ‘Do not exceed powers’ 

This entails that the directors must not exceed the limits of their powers (that is, perform 

acts outside the capacity of the company or their agency or the restrictions in the Act), 

irrespective of whether the act will be valid/binding in respect of third parties.144 

(c) ‘Use powers for a proper purpose’ 

The test is firstly what the power was conferred for, and secondly whether it was 

exercised for that purpose,145 such as that the power to issue shares must be used to 

obtain capital, not to entrench or change control.146 This duty actually also serves as a 

test, and therefore is not a separate duty in that sense, to determine if the act was for the 

benefit of the company.147  

…”148 

 

[95] Also, negligence (or some type of fault) is required for breach of care and 

skill, but this is not required with breach of fiduciary duties. 

 

[96] With respect, I do not think the respondent did not comply with the duties of 

care and skill because the respondent did not act in her capacity of director in 

doing the business of the company – it is then when the care and skill applies, 

therefore how the duties are exercised and not what the particular (fiduciary) duty 

is.149 The “Stryker message” could be merely that the respondent did not act in 

                                                 
 144 See eg s 20 in respect of acts ultra vires the company that will be valid in respect of third parties but 

which were outside the authority of the directors because it was ultra vires the company.  

 145 Visser Sitrus (Pty) Ltd v Goede Hoop Sitrus (Pty) Ltd and Others 2014 (5) SA 179 (WCC). 
 146 Punt v Symons & Co Ltd [1903] 2 Ch 506; Piercy v S Mills & Co Ltd [1920] 1 Ch 77.  

 147 Howard Smith Ltd v Ampol Petroleum Ltd [1974] 1 All ER 1126 (PC). 

148 Piet Delport New Entrepreneurial Law (2014) at 141-142 and especially SJ Naudé 

Die regsposisie van die maatskappydirekteur (1970) at 111.  
149

 “In the case of a director (ie as such: not qua employee of the company where he is also employed by 

it), the general principle is that if he fails to exhibit in the performance of his duties that degree of skill and 

care which in the circumstances may reasonably be expected from a person of his knowledge and 

experience, he is liable to the company for any damage it may suffer in consequence (In re City Equitable 
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the best interests of the company – even if the respondent may have been bona 

fide. The problem is that there is no evidence that the message caused harm or 

potential harm to the company (s 76(2)(a)(ii)), or that it was not in the best 

interests of the company (s 76(3)(a)) and mere conjecture that it may have the 

effect, is not enough. 

 

[97] The fact that the respondent drew her salary, as agreed with the company, 

may not, in itself, be a breach of fiduciary or other duties. Both the second 

applicant and the respondent had the signing powers with the bank and as such 

the respondent could also exercise those powers if the other director did not want 

to do it or could not do it. The fact that the respondent allowed the second 

applicant run the admin etc of the first applicant does not detract from that – as 

both manage the company (s 66(1)) unless the Memorandum of Incorporation or 

the Act provided otherwise – and none did. The underlying structure is actually 

that of a partnership and it was run, de facto, as a partnership. The respondent 

was the initiative behind the original business and allowed the second applicant 

to do the day-to-day administration because he was the better “admin” person 

and she did the marketing. The respondent was worried about the type and 

apparent extent of expenses and the fact that she still drew her salary, when the 

second applicant refused to pay it, cannot be seen as that she placed the 

company in jeopardy (placing it in “insolvency”) and none of these possible 

                                                                                                                                                 
Fire Insurance Co Ltd [1925] 1 Ch 407 (CA) at 427–429 and cases there cited (judgment of Romer J in the 

Court a quo); Fisheries Development Corporation of SA Ltd v Jorgensen 1980 (4) SA 156 (W) at 165–

166.”: Henochsberg on the Companies Act 71 of 2008 at p 298(6) 
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consequences were in any case proved by proper evidence. Up to and including 

this set of facts I think there is no dereliction of duty.  

 

[98] The fact that the second applicant purported (irregularly) to exclude the 

respondent from the management of the company in her capacity as director, 

which is in actual fact also in breach of fiduciary duties by the second applicant 

150 and to remove her as director prompted the actions by the respondent in 

respect of her “salary”. These actions by the respondent, while she is de jure a 

validly appointed director, is then used by the second applicant as a ground for 

approaching the Tribunal for an order in terms of s 71(8). The fallacy of this 

process is patent. 

 

[99] The real issue is that she withdrew money other than in accordance with and 

purpose of her powers and duties as director and not as agreed, tacitly at least, 

with the company – eg for the legal fees and entertainment. That is basically a 

dereliction of (non-compliance with) her duties as director – ie to act in her 

capacity as director only for and on behalf of the company and in accordance 

with the restriction on those powers, and by not doing so she knowingly caused 

harm to the company as the payments were not authorised or regular (s 

76(2)(a)(ii))). 

 

                                                 
150

 See from line 17 on p 79 to line 03 on p 82 of the transcript of 25 June 2015. 
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[100]  For the reasons stated above, I agree with the determination made that 

the respondent ought to be removed as a director of Spineco, the first applicant 

herein. I therefore agree with the order proposed and made above.  

 

 

Piet Delport  

Member, Companies Tribunal 

 

 

Lizelle Haskins 

 [101] For me, when trying to decide on the Stryker emails, the context within 

which the email was sent is important. 

[101.1] Prior to the establishment of Spineco, the respondent had an 

existing relationship with Stryker as a consultant.  

 

[101.2] It was because of this relationship that Spineco received the 

exclusive distribution agreement with Stryker.  

 

[101.3] The respondent indicated that she was familiar with Stryker’s 

requirements regarding corporate governance; internationally accepted 

accounting policies and procedures and its intolerance to 

maladministration.  
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[101..4]  She was also aware that Stryker would withdraw its distributorship 

if Spineco were found to be lacking in corporate governance and 

internationally accepted accounting policies and procedures.  

 

[101.5]  The email deals with those concerns that would cause Stryker to 

withdraw the distributorship agreement. 

 

[101.6]  Even though she knew of the potential withdrawal, she sent the 

email to Stryker. 

 

[101.7]  Under these circumstances, I agree that the respondent did not act 

in the interest and for the benefit of the company and therefore derelict in 

her performance of her functions as director of Spineco.  

 

[101.8] I, however, do have sympathy with her and believe her when she 

says: 

“By the end of June 2014 the relationship with the applicant had broken down 

and they could not agree on anything. When her demand for an independent 

forensic audit “to ascertain that everything was above board” was refused by the 

applicant, it raised numerous concerns on her part. She was concerned and she 

had “no clue” regarding the utilisation of Spineco’s finances as the applicant 

prevented her from obtaining monthly management accounts. Stryker had 

previously intervened in Spineco’s affairs.” 
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[102]    With regard to the withdrawals of the salary, legal fees and entertainment:  

 

She was entitled to withdraw her salary 

[102.1] She was a co-signatory to Spineco’s Nedbank account and could 

validly draw money from the account.  

 

[102.2]  She rightfully assumed that she would not be paid for October 2014 

because the applicant had informed her that she had been suspended, he 

protested her salary invoice for that month and from the correspondence 

between the two of them, he indicated that he would not pay. 

 She was not authorized to withdraw the legal fees and entertainment 

amounts 

[102.3] In addition to the fact that the amounts were personal in nature, the 

respondent acted in the same manner she complained of the applicant to 

Stryker.  

 

[102.4]  Her actions also fell short of what was required of by Stryker and 

what could also lead to the withdrawal of the distributorship agreement. 

 

[103]  For the above reasons I agree with the order that the respondent be 

removed as a director of the first applicant, Spineco Medical International, but do 
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so on the conclusion reached by my colleague Professor Delport that the 

respondent acted in derelict of performance of her functions as a director. 

 

Lizelle Haskins 

Member, Companies Tribunal 

 


