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IN THE COMPANIES TRIBUNAL OF SOUTH AFRICA, PRETORIA 

                                                                                             CASE NO: CT020Mar2016 

Anthony Norman Flynn                                                                               Applicant 

And 

Companies Intellectual Property Commission                                            Respondent 

Coram: Kganyago M.F 

Decision handed down on the 15th August 2016 

 

DECISION 

[1] The applicant has brought an application seeking an order to review the decision 

of the respondent to revoke his licence as a senior business rescue practitioner. 

[2] The applicant’s application was served on the respondent on the 24th March 

2016 by way of email. The email was sent to one Vuyani Nkohla who 

acknowledged receipt of the applicant’s application by writing an email to the 

applicant on the 30th March 2016. 

[3] The respondent did not serve or file any opposing papers. The 20 days within 

which the respondent is required to serve and file opposing papers if any has 

lapsed. The applicant is now applying for a default order in terms of regulation 

153(1) of the Companies Regulations 2011 (“the Regulation”). 

[4] When the applicant was first licenced, he was licenced as a senior business 

rescue practitioner. In subsequent assignments, he was still licenced as a senior 

business rescue practitioner. According to the applicant, when he was given 

another assignment, the respondent unilaterally demoted him to an experienced 

practitioner. The applicant submit that he was demoted despite having furnished 
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the respondent with sufficient relevant documentation required by legislation to 

prove that he has more than sufficient experience to qualify as a senior 

practitioner. 

[5] As I have already pointed out in paragraph 3 supra,that the respondent did not 

file any opposing papers and the 20 days period within which the respondent was 

supposed to file its opposing papers has lapsed. The applicant is now applying 

for a default order, and I must now determine whether he is entitled to the relief 

he is seeking. 

[6] The Tribunal is empowered in terms section 8 of the Regulations to review the 

decision of the Companies Intellectual Property Commission (“CIPC”) if it has 

revoked or suspended a licence of a licensee. 

[7] In Pharmaceutical Manufactures Association of South Africa and Another: In re 

Ex Parte President of the Republic of South Africa and Others 2000 (2) SA 674 

(CC) at par 82 the court stated; 

 “[82] That raises the question whether a court can interfere with a decision made 

in good faith by the President in the exercise of such a power. A discussion of 

this question in South Africa prior to the enactment of the interim Constitution 

usually began with a reference to the much quoted statement from the judgment 

of Innes ACJ in Shidiack v Union Government (Minister of Interior) where it was 

said: 

 “ Now it is settled law that where a matter is left in the discretion or the determination of a public 

officer, and where his discretion has been bona fide exercised or his judgment bona fide 

expressed, the Court will not interfere with the result. Not being a judicial functionary no appeal or 

review in the ordinary sense would lie, and if he has  duly and honestly applied himself to the 

question which has been left to his discretion, it is impossible for a Court of Law either to make 

him change his mind or to substitute its conclusion for his own.”  

The judgment goes on to hold that there are circumstances in which: 
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“interference would be possible and right. If for instance such an off icer has acted mala fide or 

from ulterior and improper motives, if he had not applied his mind to the matter or exercised his 

discretion at all, or if he had disregarded the express provisions of a statute-in such cases the 

Court might grant relief. But it would be unable to interfere with a due and honest exercise of 

discretion, even if it considered the decision inequitable or wrong.”  

[8] From 2013 when the applicant was given the first assignment, he was found to 

have complied with the requirements of section 138(1) of the Companies Act 71 

2008 (“the Act”). It was further found that with his qualifications and experience, 

he qualified to be licenced as a senior business rescue practitioner. Even on 

subsequent assignments, he was licenced as a senior business rescue 

practitioner. In my view, a legitimate expectation was raised on him that even on 

future assignments, he will be licenced as a senior business rescue practitioner. 

[9] The respondent then without engaging the applicant, demoted him to an 

experienced business rescue practitioner when he was licenced for a new 

assignment. The respondent has ignored the past licence wherein he was 

licenced as a senior business rescue practitioner. The respondent did not give 

the applicant an opportunity to make representation of why he should not be 

demoted, and the reasons why it intends to demote him. 

[10] Under the circumstances, I am not persuaded that the respondent had applied 

his mind properly to the applicant’s application before he was demoted. 

Therefore, in my view, the respondent’s decision stand to be interfered with. 

[11] In the result I make the following order:- 

 11. 1. The applicant’s default order is granted. 

 11.2. The decision of the respondent to demote the applicant from senior  

business rescue practitioner, to an experienced business rescue 

practitioner is reviewed and set aside. 

11.3.  The matter is referred back to the respondent to be considered by another   

official other than the one who has demoted the applicant.  
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                                                                    _________________ 

                                                                   M.F KGANYAGO 

                                                                   MEMBER OF THE COMPANIES TRIBUNAL 


