
IN THE COMPANIES TRIBUNAL OF SOUTH AFRICA 

(PRETORIA) 

 

Case No.: CT019Sep2014 

 

In the Ex Parte Application of: 

 

Q400 LEASING (PTY) LTD             Applicant 

(Registration number 2010/018707/07)            

 

In re: 

AN APPLICATION FOR AN EXEMPTION FROM THE REQUIREMENT TO 

APPOINT A SOCIAL AND ETHICS COMMITTEE 

 

DECISION 

________________________________________________________________ 

 

[1] The Applicant is Q400 Leasing (Pty) Limited with registration number 

2010/018707/07 and with its principal place of business situated at 4 

Merchant Place, Cnr Fredman Drive and Rivonia Road, Sandton, 

Gauteng, 2196. 

 

[2] The Applicant is represented by Brendan Harmse, a director, who has 

been authorized to depose of the affidavit on behalf of the Applicant by 



virtue of a resolution of the Board of Directors passed on 9 September 

2014.1 

[3] This is an application in terms of section 72(5)(b) of the Companies Act 71 

of 2008 (the “Companies Act”), for an exemption from the requirement to 

appoint a social and ethics committee on the basis that the Applicant is a 

special purpose vehicle. 

 

[4] It seems that this is not the first time the Applicant is bringing such an 

application for consideration to the Companies Tribunal. From the 

information at hand, the Applicant first brought an application under case 

number CTR016/07/20132 and my fellow Company Tribunal member, Ms. 

AN Zondi, made the following determination on 27 October 2013: 

 

“a) The application is lodged outside the time that it should have 

been lodged and no application for condonation for late filing 

is submitted; 

b) The person making the affidavit and application on behalf of 

the Applicant, a juristic person or entity as they seem to 

prefer to refer to the Applicant, has neither demonstrated 

that they have a right to file the documents themselves, nor 

                                                        
1
 Annexed to the supporting affidavit. 

2
 As seen from the headnote of the finding, the Applicant is Q400 Leasing (RF) (Pty) Ltd 

2010/018707/07 with 4 Merchant Place, Cnr Fredman Drive and Rivonia Road, Sandton, 
Gauteng, 2196 as its principle place of business. 



that they are authorized to deal with the Tribunal and to file 

documents on behalf of the Applicant. 

c) The Applicant has failed in any event to make out a case for 

an exemption as envisaged in section 72 (5) of the Act. 

d) The application of the Applicant, must, for the reasons 

mentioned above fail, it is therefore dismissed. 

e) The company must constitute a social and ethics committee 

and appoint its first members within 12 months after this 

dismissal of its application for exemption. 

f) This determination must also be served on the Companies 

and Intellectual Property Commission for its noting and for 

monitoring for compliance.” 

 

[5] An application for the exemption from the requirement to establish a social 

and ethics committee is made in terms of section 72(5)(b) of the 

Companies Act which indicates that the Applicant must apply to the 

Companies Tribunal in the prescribed manner and form and must satisfy 

the Companies Tribunal that the Applicant has met the requirements for 

exemption, in terms of:  

 

“(b) it is not reasonably necessary for the public interest to 

require the company to have a social and ethics committee 

having regard to the nature and extent of the activities of the 



company."  

 

[6] The prescribed manner and form in making the application to the 

Company Tribunal is set out in regulation 142 of the Companies Act (GNR 

351 of 265 April 2011) (the “Companies Regulations”) and provides as 

follows: 

 

“(1) A person may apply to the Company Tribunal  for an order in 

respect of any matter contemplated  by this Act, or the 

regulations, by completing and filing with the Tribunal’s 

recoding officer – 

(a) an Application in Form 142; and 

(b) a supporting affidavit setting out the facts on which 

the application is based 

 

 (3) An application in terms of this regulation must – 

(a)  indicate the basis of the application, stating the 

section of the Act or these Regulations in terms of 

which the application is made; and 

 (b) depending on the context- 

(i) set out the Commissioner’s decision that is 

being appealed or reviewed 



(ii)  set out the decision of the Tribunal that the 

Applicant seeks to have varied or rescinded 

(iii) set out the regulation in respect of which the 

applicant seeks condonation 

(c) indicate the order sought; 

(d) state the names  and address of each person in 

respect of whom the order is sought.”  

 

[7] The Applicant filed its CTR 142 form with the Companies Tribunal on 23 

September 2014. The application and supporting affidavit does not 

mention anything about the Company Tribunal Finding or that the 

Applicant wishes for the decision not to exempt the Applicant from 

appointing a social and ethics committee should be varied or rescinded.  

 

[8] The Applicant has failed to do so. I, however, have considered the finding 

made as part of considering the application brought by the Applicant. 

 

[9] In addition to the above, the Applicant has filed an application for the 

condonation of the late filing on form CTR 147 but has not advanced any 

reason(s) why it should be condoned. 

 



[10] These aspects have not influenced the determination under section 

72(5)(b), which will be considered instead of the application being struck 

off. 

 

[11] Therefore to determine whether the Applicant has satisfied the Company 

Tribunal, it is important to first establish if a company is required to appoint 

a social and ethics committee. Once that has been established, then we 

can proceed to establish if the Applicant has met the requirements for 

exemption. 

 

[12] With regard to appointing a social and ethics committee, section 72(4) of 

the Companies Act and read with Regulation 43 of the Companies 

Regulations imposes this requirement on certain companies.  

 

[13] Section 72(4) of the Companies Act reads: 

 

“The Minister by regulation, may prescribe – 

(a) a category of companies that must each have a social and 

ethics committee, if it is desirable in the public interest, 

having regard to – 

(i) annual turnover 

(ii) workforce size; or 

(iii) the nature and extent of the activities of such 



companies” 

 

[14] The categories of companies are listed in regulation 43(1) of the 

Companies Regulations: 

 

“(a) Every state owned company;   

 (b) Every listed public company; and   

 (c) Any other company that has in any two of the previous five 

years, scored above 500 point in terms of regulation 26(2).” 

 

[15] The calculation of the public interest score is in terms of regulation 26(2) 

of the Companies Regulations, which must be calculated at the end of 

each financial year, calculated as the sum of the following: 

 

"(a) A number of points equal to the average number of 

employees of the company during the financial year;  

 (b) One point for every R1 million (or portion thereof) in third 

party liability of the company, at the financial year end;  

 (c) One point for every R1 million (or portion thereof) in turnover 

during the financial year; and  

 (d) One point for every individual who, at the end of the financial 

year, is known by the company" 

 



[16] The Applicant states that it has calculated the PI score in terms of 

regulation 26(2) of the Companies Regulations and has scored above 500 

points based on the turnover and third party liabilities with institutional 

investors.  

 

[17] The Applicant does not give the detailed breakdown of what the turnover 

is, the value of the third party liabilities, what the actual points are and how 

it has arrived at the points.  

 

[18] I, however, accept that the Applicant would not have made the application 

for exemption if its PI score was 500 and above and consequently 

required to appoint a social and ethics committee. 

 

[19] The Applicant now needs to satisfy the Company Tribunal that it is not 

reasonably necessary for the public interest to require the company to 

establish a social and ethics committee. This must be determined by 

having regard to the nature and extent of the activities of the company. 

 

[20] Once the nature and extent of the activities are established, then it is to be 

established whether it is necessary to appoint a committee in relation to 

the functions as set out in regulation 43(5) of the Companies Regulations: 

 



“(a) To monitor the company's activities, having regard to any 

relevant legislation, other legal requirements or prevailing 

codes of best practice, with regard to matters relating to -   

 

(i) Social and economic development, including the 

company's standing in terms of the goals and 

purposes of—   

(aa) the 10 principles set out in the United Nations 

Global Principles  

(bb) the OECD recommendations regarding 

corruption;  

(cc) the Employment Equity Act; and 

(dd) the Broad-Based Black Economic 

Empowerment Act; 

 

(ii) good corporate citizenship, including the companies— 

(aa) promotion of equality, prevention of unfair 

discrimination, and reduction of corruption;  

(bb) contribution to development of the communities 

in which its activities are predominantly 

conducted or within which its products or 

services are predominantly marketed; and   



(cc) record of sponsorship, donations and 

charitable giving; 

 

(iii) the environment, health and public safety, including 

the impact of the company's activities and of its 

products or services; 

 

(iv) consumer relationships, including the company's 

advertising, public relations and compliance with 

consumer protection laws; and 

 

(v) labour and employment, including—   

(aa) the company's standing in terms of the 

International Labour Organization Protocol on 

decent work and working conditions;  and   

(bb) the company's employment relationships, and 

its contribution toward the educational 

development of its employees;   

 

(b) to draw matters within its mandate to the attention of the 

Board as occasion requires; and  

 



(c) to report, through one of its members, to the shareholders at 

the company's annual general meeting on the matters within 

its mandate." 

 

[21] The Applicant submits in support hereof the following: 

 

[21.1] The Applicant has scored more than 500 PI in the last 3 years. 

 

[21.2] The Applicant is a specialized investment company that purchases 

and then leases aircrafts, including all services ad activities related 

or ancillary thereto. 

 

[21.3] The Applicant has purchased 7 Bombardier Q400 aircraft from 

Flybe, a regional airline in the United Kingdom. 

 

[21.4] The Applicant has placed the aircraft on 10 year operating leases 

with South African Express Airways (Pty) Ltd. 

 

[21.5] The Applicant’s third party investors are Futuregrowth Asset 

Management, Sanlam Capital Markets and RMB Private Bank 

Nominees (Pty) Ltd. 

 



[21.6] The Applicant has made an investment in terms of the National 

Industrial Participation Programme (“NIPP”) run by the 

Department of Trade and Industry (“DTi”). In addition to making 

the investment, RMB has provided a bank guarantee equivalent to 

5% of the NIPP obligation to the DTi, which will be cash 

collateralized by the Applicant. 

 

[21.7] The Applicant is not required by any other legislation to have a 

formal mechanism that substantially performs the function that 

would otherwise be performed by the social and ethics committee. 

 

[21.8] The contribution of the Applicant to the social and economic 

development of the community in which it operates would be 

negligible due to the limited effect on exposure to the community. 

 

[21.9] There is no effect of the Applicant as a corporate citizen in the 

particular community due to its functions and exposure to the 

community. 

 

[21.10]The Applicant’s activities and products have no effect, directly or 

indirectly, on the environment, health and public safety. 

 



[21.11]The actions of the Applicant in respect of consumers, including 

advertising, public relations and consumer protection would be 

irrelevant, as specialized purpose vehicles are created for the 

consumers as sophisticated investors who can fend for themselves. 

The extensive prudential requirements and prescriptions in respect 

of good corporate governance and consumer protection by other 

Acts must also be taken into account in respect of this particular 

requirement. 

 

[21.12]The Applicant does not have any employees and the evaluations in 

respect of employees and employment practices, which obviously 

include compliance with labour relations, would be irrelevant. 

 

[22] In considering the above, it is important to note that companies that have 

restricted capacity are commonly called “special purpose vehicles” 

(“SPVs”). They are created to perform a specific function, and can do 

nothing else.3 

 

[23] The Applicant has indicated that it is a SPV because it purchased a 7 

Bombardier Q400 aircraft and leased the aircraft on 10 year operating 

                                                        
3 Under the Companies Act, a company’s capacity is restricted by inserting such restrictions in its 

MOI. The Companies Act ensures that the general public is alerted to a company’s restricted 
capacity by requiring that such a company’s name be immediately followed by the expression 
“(RF)”, which stands for “ring fenced” or “restricted function”. 



lease with South African Express Airways (Pty) Ltd. Consequently, the 

Applicants nature and extent of its activities are limited. 

 

[24] When considering the functions of a social and ethics committee and in 

particular the first function, the Applicant has indicated that a social and 

ethics committee is not necessary to monitor the Applicants activities for 

the following reasons – 

 

[24.1] With regard to the social and economic development, the 

community in which it operates would be negligible due to the 

limited effect on exposure it has in the community. 

 

[24.2] With regard to good corporate citizenship, there is no effect of the 

Applicant in the particular community due to its functions and 

exposure to the community 

 

[24.3] With regard to the environment, health and public safety, its 

activities and products have no effect, directly or indirectly, on the 

environment, health and public safety 

 

[24.4] With regard to consumer relationships actions of the Applicant 

would be irrelevant, as the consumers are sophisticated investors 

who can fend for themselves 



 

[24.5] With regard to labour and employment, there are no employees. 

 

[25] After considering all the facts, I conclude that the applicant has made a 

case in terms of Sec 72(5)(b) that it is not reasonably necessary in the 

public interest to require the applicant to appoint a social and ethics 

committee having regard to the nature and extent of the activities of the 

company. 

 

ORDER 

 

I proceed to make an order in the following terms: 

 

a) The Applicant is exempted for two years from appointing a Social and 

Ethics Committee. 

b) This Determination must be served on the Applicant and the Registrar of 

Close Corporations of the Companies and Intellectual Property 

Commission. 

 

 

____________________________ 

ADV LIZELLE HASKINS 

MEMBER OF THE COMPANIES TRIBUNAL 



DATED: 30 March 2015 

 


