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PRELIMINARY ISSUES  

The affidavit in support of the application for exemption from the requirement to appoint a 

social and ethics committee is deposed to by Pumeria Mogalia. 

   

INTRODUCTION 

It is  averred  that  the applicants  auditors have performed an in depth review of the 

Company’s public interest score and have found that it is not in the public’s interest to form a 

Social and  

Ethics committee considering the nature of the company’s business.  

The applicant is a private company with a public interest score of more than 500 in two of its 

previous five years and is required to appoint a social and ethics committee in terms of 



Section 72 of the Companies Act 71 of 2008 (further referred to as ‘the Act’) and regulation 

43 of 2011 (further referred to as ‘the regulations’). 

 

 FACTS  

1. The applicant applies to the tribunal for an exemption from the requirement to appoint a 

social and ethics committee on the basis that it is not reasonably necessary in the public 

interest (italics added) for the Company to have a Social and Ethics Committee, having 

regard to the nature and extent of the activities (italics added) of the Applicant, as allowed in 

section 72 (5) (b) of the Companies Act 71 of 2008 (the Act).   

2.  It is averred that the applicant is an investment holding company and is the sole limited 

partner of the Gallium Fund en Commandite partnership (Gallium).  

3. With regard to the nature and extent of the activities of the applicant, it is averred that the 

applicant’s core strategy of the Gallium is to purchase highly rated medium to long-dated 

debt instruments and enter into shorter-dated repurchase or sale/buy-back agreements with 

market counterparties to fund these purchases.   

4. It is averred that the Applicant has an Audit, Risk and compliance committee in place 

which can substantively perform the dual function of the Audit Risk and Compliance 

committee as well as a Social and Ethics committee and therefore is of the opinion that a 

separate Social and Ethics committee is not required. 

5. In the light of the aforementioned, applicant is of the the view that it is not reasonably 

necessary in the public interest, considering the nature and extent of the company’s activities, 

to require the Company to have a social and ethics committee and accordingly the applicant 

applies for exemption from the requirement to appoint a social and ethics committee. 

THE APPLICABLE LAW   

6. The following sections of the Act apply:    

Section 72 (5) reads as follows: (a) "the company is required in terms of other legislation  

(italics added)  to have and does have, some form of formal mechanism within its structures 

that substantially performs the function that would otherwise be performed by the social and 

ethics committee, in terms of this section and the regulations. 



 (b) it is not reasonably necessary for  the public interest to require the company to have a 

social and ethics committee having regard to the nature and extent of the activities of the 

company (italics added)."   

7.  With reference to the applicability of a Social Ethics Committee Regulation 43 (1) and to 

whom it applies the Regulation reads as follows:    

(a) “Every state owned company; (b)  Every listed public company; and  (c)  any other 

company that has in any two of the previous five years, scored above 500 point in terms of 

regulation 26 (2)”.   

8. The calculation of the public interest score is in terms of Regulation 26(2) of the 

Regulations, which must be calculated at the end of each financial year, calculated as the sum 

of the following:  

(a) "A number of points equal to the average number of employees of the company during the 

financial year; (b) One point for every R1 million (or portion thereof) in third party liability 

of the company, at the financial year end; (c) One point for every R1 million (or portion 

thereof) in turnover during the financial year; and (d) One point for every individual who, at 

the end of the financial year, is known by the company – (i) In the case of a profit company, 

to directly or indirectly have a beneficial interest in any of the company’s issued securities;"   

9.  Regulation 43 (2) provides for the situations to which the exemption of the appointment of 

a Social and Ethics Committee applies and reads as follows:   

"A company to which this regulation applies must appoint a social and ethics committee 

unless-  

(a) It is a subsidiary of another company  (italics added) that has a social and ethics 

committee, and the social and ethics committee of that other company will perform the 

functions required by this regulation on behalf of that subsidiary company ; or (emphasis 

added) 

(b) It has been exempted by the Tribunal in accordance with Section 72 (5) and (6)."   

10. The functions of the Committee are set out in Regulation 43 (5) which reads:  

"(a) To monitor the company's activities, having regard to any relevant legislation, other legal 

requirements or prevailing codes of best practice, with regard to matters relating to - (i) social 



and economic development, including the company's standing in terms of the goals and 

purposes of—   

(aa) the 10 principles set out in the United Nations Global Compact as follows:  

Human Rights  

Principle 1: Businesses should support and respect the protection of internationally 

proclaimed human rights; and  

Principle 2: make sure that they are not complicit in human rights abuses.   

Labour  

Principle 3: Businesses should uphold the freedom of association and the effective 

recognition of the right to collective bargaining;  

Principle 4: the elimination of all forms of forced and compulsory labour;  

Principle 5: the effective abolition of child labour; and  

Principle 6: the elimination of discrimination in respect of employment and occupation.   

Environment  

Principle 7: Businesses should support a precautionary approach to environmental challenges;  

Principle 8: undertake initiatives to promote greater environmental responsibility; and  

Principle 9: encourage the development and diffusion of environmentally friendly 

technologies.   

Anti-Corruption  

Principle 10: Businesses should work against corruption in all its forms, including extortion 

and bribery."     

 and   

(bb) the OECD recommendations regarding corruption;  (cc) the Employment Equity Act; 

and (dd) the Broad-Based Black Economic Empowerment Act;   

(ii) good corporate citizenship, including the company's—   



(aa) promotion of equality, prevention of unfair discrimination, and  reduction of corruption; 

(bb) contribution to development of the communities in which its activities are predominantly 

conducted or within which its  products or services are predominantly marketed; and (cc) 

record of sponsorship, donations and charitable giving;   

(iii)  the environment, health and public safety, including the impact of the company's 

activities and of its products or services;   

(iv) consumer relationships, including the company's advertising, public relations and 

compliance with consumer protection laws; and  

 (v) labour and employment, including— (aa) the company's standing in terms of the 

International Labour Organization Protocol on decent work and working conditions; and (bb) 

the company's employment relationships, and its contribution toward the educational 

development of its employees; (b) to draw matters within its mandate to the attention of the 

Board as occasion requires; and (c) to report, through one of its members, to the shareholders 

at the company's annual general meeting on the matters within its mandate."   

  

APPLICATION OF THE LAW TO THE FACTS   

11.  This Tribunal is to decide, whether in terms of Section 72 (5) (b), it is reasonably 

necessary for the public interest (emphasis added)   to require the company to have a social 

and ethics committee having regard to the nature and extent of the activities of the 

company (emphasis added).  

12.  It is my view that once the nature and extent of the activities are established, then it is to 

be established, whether it is necessary to appoint a social and ethics committee in relation to 

the functions it is to perform (italics added) in terms of Regulation 43 (5).  

13.  The Tribunal is to weigh up whether by the applicant's very nature and extent, it is to 

appoint a Social and Ethics Committee and in doing so it is to look at the 'nature  and extent' 

of the company.  In this instance the deponent avers that the nature and extent of the applicant 

company is to purchase highly rated medium to long-dated debt instruments and enter into 

shorter-dated repurchase or sale/buy-back agreements with market counterparties to fund 

these purchases.   



14. It is averred that, having regard to the nature and extent of the activities of the Company, 

and the governance structures already in place, it is not reasonably necessary in the public 

interest to require the applicant to have a Social and Ethics Committee. 

15. It is my view that none of the above facts carry much weight in exonerating the applicant 

from establishing a social and ethics committee having regard to its nature and extent and the 

actual functions of the Social and Ethics committee as described above paragraphs 6, 7, 8 and 

9.  

 

16. It is alleged that the applicant has an Audit, Risk and compliance Committee in place 

which can substantively perform the dual function of the Audit Risk and Compliance 

committee as a Social and Ethics committee and therefore is of the opinion that a separate 

committee is not required.  

 

17. It is my view that the Audit Risk and Compliance Committee and the Social and Ethics 

committee have been established for different reasons and the Audit, Risk and Compliance 

Committee cannot perform the functions of the Social and Ethics Committee whilst 

simultaneously performing the duties of the Audit, Risk and Compliance Committee.  

 

18. The question to be asked is whether, by this very nature and extent of the company, 

(emphasis added)   it is reasonably necessary for the public interest to require the company to 

appoint a social and ethics committee? It is my view that the very nature and extent of the 

company as described above, makes out a case that it is reasonably necessary to appoint a 

social and ethics committee.  

 

19. After analysing the functions of a Social and Ethics Committee, and after examining the 

nature and extent of the applicant,  and the reasons for the exemption given,  and the possible 

reasons for not  having to appoint a Social and Ethics Committee,  I come to the conclusion 

that the applicant  does  require a Social and Ethics committee and the  reasons given for  not 

appointing a social and ethics committee  are not sufficient to be exempted from appointing a 

social and ethics committee;  



Findings  

20. After considering all the facts and the law, I conclude that it is reasonably necessary in 

the public interest to require the applicant to appoint a social and ethics committee having 

regard to the nature and extent of the activities of the company.    

I accordingly do not  grant the relief sought, the Applicant is not granted exemption from 

appointing a Social and Ethics Committee in accordance with the Section 72 (5) (b),  of the 

Act. 

 

  

_____________________  

LUCIA GLASS   

MEMBER OF THE COMPANIES TRIBUNAL OF SOUTH AFRICA   

30th August 2015  

 

 


