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Introduction  

[1] The applicant, GAP (ITM) Inc, is a company incorporated in California, United 

States of America. Its business address is located in San Francisco, California. Its parent 

is another US company called GAP INC. On the other hand, the respondent is a South 

African company, which, on available information, appears to be a start-up or even 

dormant company.
1
 

 

[2] The applicant (GAP) is the proprietor of the GAP trade mark, registered in 

various classes over goods and services ranging from clothing, footwear, headgear, travel 

bags, handbags, games and playthings, internet services to restaurant and café services.
2
 

GAP contends that the respondent’s name infringes its trade mark, as contemplated in 

section 11(2) of the Companies Act 71 of 2008 (the Companies Act). 

 

Relief sought and applicable legal principles 

[3] GAP filed a request for default order
3
 on 19 August 2016 for this Tribunal to 

grant relief as prayed for in the main application. The main application was served on the 

respondent (Manufacturing) through the sheriff on 31 May 2016.
4
 Therefore the period 

                                                 
1
 See par 9 below. 

2
 See annexure “PM3” (extracts from the trade marks register) on indexed pp 40-97.  

3
 See regulation 153 of the Companies Regulations, which reads as follows in the material part: “(1) If a 

person served with an initiating document has not filed a response within the prescribed period, the 

initiating party may apply to have the order, as applied for, issued against that person by the Tribunal. (2) 

On an application in terms of sub-regulation (1), the Tribunal may make an appropriate order––  

(a) after it has heard any required evidence concerning the motion; and  

(b) if it is satisfied that the notice or application was adequately served.”  The Companies Regulations, 

2011 were determined by the Minister of Trade and Industry in terms of section 223 of the Companies Act 

and published under GN R351 in Government Gazette 34239 of 26 April 2011 (the Companies 

Regulations).   
4
 See sheriff’s return of service attached to the papers as annexure marked “RKR2” at indexed p 9. The 

return states that the papers were served on one Zak De Kock, son of the sole director of Manufacturing, 
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for filing opposing affidavit or answer has lapsed, without Manufacturing doing so,
5
 it is 

submitted on behalf of GAP. I agree. I am satisfied that the application was adequately 

served as contemplated in regulation 153(2)(b) of the Companies Regulations.
6
 

 

[4] According to GAP, Manufacturing’s name does not satisfy the requirements of 

the Companies Act.  This Tribunal must confirm this through an administrative order. 

The effect of the aforesaid order will be that Manufacturing is concomitantly directed to 

choose a new name and accordingly amend its Memorandum of Incorporation.
7
 GAP has 

requested that the Commission, being the Companies and Intellectual Property 

Commission ought to be directed to deregister Manufacturing’s name. In my view such 

an order is, generally speaking, not competent when the Commission is not a party to the 

proceedings.
8
 However, there is also lack of jurisdictional competence here. Section 

160(3)(b) of the Companies Act, from which this Tribunal derives its powers to order 

anything against the Commission or an offending company, does not provide for order 

                                                                                                                                                 
Izak Daniel Bosman De Kock, according to the records from the Companies and Intellectual Property 

Commission (annexure “PM2” on indexed pp 37-39).   
5
 In terms of regulation 143 of the Companies Regulations the respondent had 20 business days from date 

of service to file its answer to the application. 
6
 For a reading of regulation 153 see footnote 3 above. 

7
 See section 160(3) of the Act which reads as follows in the material part: (3) After considering an 

application made in terms of subsection (1), and any submissions by the applicant …the Companies 

Tribunal- (a) must make a determination whether that name …satisfies the requirements of this Act; and 

(b) may make an administrative order directing- 

(i) the Commission to - 

(aa) reserve a contested name, or register a particular defensive name that had been contested, for the 

applicant; 

(bb) register a name or amended name that had been contested as the name of a company; 

(cc) cancel the reservation of a name, or the registration of a defensive name; or 

(dd) transfer, or cancel the transfer of, the reservation of a name, or the registration of a defensive name; or 

(ii) a company to choose a new name, and to file a notice of an amendment to its Memorandum of 

Incorporation, within a period and on any conditions that the Tribunal considers just, equitable and 

expedient in the circumstances, including a condition exempting the company from the requirement to pay 

the prescribed fee for filing the notice of amendment contemplated in this paragraph.” 
8
 See Cilliers, C.A; Loots, C. and Nel, H.C. Herbstein and Van Winsen The Civil Practice of the High 

Courts and the Supreme Court of Appeal of South Africa (vol. 1) 5
th

 ed (Juta and Co, Cape Town 2009) on 

pp 208-224. 
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for deregistration of company names.
9
 Therefore, should the rest of the submissions have 

merit, an order made herein will not include the aforesaid.  

 

[5] GAP’s case is that Manufacturing’s registered company name is the same as its 

trade mark and also confusingly similar to its trademark “GAP”. The latter submission is 

on the basis that the name falsely implies or suggests or is such as would reasonably 

mislead a person to believe incorrectly that Manufacturing is part of or associated with 

GAP. These submissions are located in sections 11(2)(b)
10

 and 11(2)(c)
11

 of the 

Companies Act. I deal next with these statutory submissions against the background of 

GAP’s submissions. 

 

[6] In terms of section 11(2)(b), a company name must not be the same as, among 

others, another company’s name, another person’s defensive name, another’s registered 

trade mark or mark protected in terms of the Merchandise Marks Act 17 of 1941. Clearly, 

Manufacturing’s name is not the same as the GAP trade mark. Manufacturing’s name 

includes another word (i.e. Manufacturing) which is absent from the trade mark GAP. 

Therefore, Manufacturing’s name is not the same as the GAP trade mark. And for this 

reason there is no contravention of the provisions of the Companies Act in this regard. 

 

[7] Sections 11(2)(b) and 11(2)(c) of the Companies Act read in the material part: 

“11. Criteria for names of companies 

(1) … 

                                                 
9
 See footnote 7 above. 

10
 See par 7 below for the material reading of this provision.  

11
 See par 7 below for the material reading of this provision. 
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(2) The name of a company must- 

(a)… 

(b) not be confusingly similar to a name, trade mark, mark, word or expression 

contemplated in paragraph (a) unless - 

(i) in the case of names referred to in paragraph (a)(i), each company bearing any such 

similar name is a member of the same group of companies; 

(ii) … 

(iii) in the case of a name similar to a trade mark or mark referred to in paragraph (a)(iii), 

the company is the registered owner of the business name, trade mark or mark, or is 

authorised by the registered owner to use it; or 

(iv) … 

(c) not falsely imply or suggest, or be such as would reasonably mislead a person to 

believe incorrectly, that the company- 

(i) is part of, or associated with, any other person or entity…” 

 

 

GAP as a trade mark and business brand 

[8] GAP was established in 1969, ostensibly in the USA. It is not explained when its 

products or services entered the South African market. However, GAP now boasts a 

number of stores in the Gauteng and Western Cape provinces of South Africa. It is 

submitted that it sells products bearing the GAP trade mark or brand and has gained a 

reputation in the South African fashion and clothing industry, as well as, worldwide. The 

earliest of the GAP trade marks was registered in March 1997.
12

  

 

[9] GAP says it became aware of the existence of Manufacturing in October 2014, 

through its attorneys of record. It instructed the attorneys to send a letter dated 18 

November 2014 to Manufacturing demanding that the latter cease and desist in using the 

                                                 
12

 See annexure “PM3” on indexed pp 40-97. 
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impugned name.
13

 The demand required Manufacturing to furnish an undertaking by 17 

December 2014 that it will stop using the impugned name. There was no meaningful 

response to the demand, as well as, to another demand served by the sheriff on 26 March 

2015,
14

 save for an electronic mail by Manufacturing’s director on 29 April 2015. He 

advised GAP’s attorneys that Manufacturing was dormant and that he was attending to 

“closing” it.
15

 However, GAP doubts these statements, and for a good reason, I must add. 

GAP points out that, the Commission require companies to submit annual statements. 

When companies fail to file returns they are often deregistered. However, Manufacturing 

is still indicated as being in business, which contradicts the dormancy and closure 

proclamations. 

 

[10] GAP complains in terms of this application that Manufacturing is using the 

goodwill and popularity attached to its trade mark. It is doing so by using its name which 

includes the word Gap. The name falsely implies or suggests or is such as would 

reasonably mislead a person to believe incorrectly that Manufacturing is part of or 

associated with GAP. This is not allowed in terms of section 11(2)(c) of the Companies 

Act. The inclusion of the word or element “Gap” in Manufacturing’s name does not 

sufficiently negate the likelihood of confusion or deception, it is submitted. I agree. 

Therefore, I find that Manufacturing’s name does not satisfy the requirements of section 

11(2)(c) of the Companies Act. 

 

                                                 
13

 See annexure “PM4” on indexed pp 98-106. 
14

 See annexures “PM5” and “PM6” on indexed pp 107-117. 
15

 See annexure “PM7” on indexed p 118. 
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[11] The relief sought by GAP includes a prayer for costs against Manufacturing. I am 

satisfied that such an order ought to be included as contemplated by regulation 156 of the 

Companies Regulations.
16

 Although, the award of costs is discretionary in terms of the 

aforesaid regulation, I find that GAP was cautious or even reluctant in launching this 

application. It tried extra-judicial measures to get Manufacturing to stop using its name, 

but in vain. 

 

[12] In the premises, the following order is made: 

a) the respondent’s registered company name “GAP MANUFACTURING” 

does not satisfy the requirements of the Companies Act 71 of 2008; 

 

b) the respondent is directed to choose a new name and file a notice of 

amendment to its Memorandum of Incorporation; 

 

c) the respondent is directed to complete the activities ordered in b) hereof 

within three (03) months of service of this order upon the respondent in 

terms of regulation 153(3) of the Companies Regulations, 2011, and 

 

d) the respondent is directed to pay the applicant’s taxed or agreed costs of 

this matter on a party and party scale or tariff of the High Court as 

contemplated by regulation 156 of the Companies Regulations, 2011. 

 

 

                                                 
16

 Regulation 156(1) provides that “Upon making an order, the Tribunal may make an order for costs.”  
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_________________________    

Khashane La M. Manamela     

Member, Companies Tribunal 

31 August 2016 


