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IN THE COMPANIES TRIBUNAL OF SOUTH AFRICA, PRETORIA 

 
CASE NO: CT014Nov2016 

 
In the matter between: 

 
Growthpoint Properties Ltd Applicant 

 
and 

 
Growth Point Development (Pty) Ltd Respondent 

Coram: Delport P.A. 

Decision handed down on 7 March 2017 
 

 
 

 

Decision 
 

 
 

 
 
 
 

INTRODUCTION 

 
[1]    The applicant applies for a default order that the first respondent be ordered 

to change its name because it does not comply with,  in ter a l ia ,  s 

11(2)(a)(iii), s 11(2)(b)(iii) and s 11(2)(c)(i) of the Companies Act 71 of 2008 

(“Companies Act” / “Act”). 

[2]  Regulations 142 and 153 of the Companies Act (GNR 351 of 26 April 

2011) (“Companies Act regulations” / “regulations”) regulate an application 

to the Companies Tribunal (“Tribunal’) as well as the application for a 

default order under certain circumstances. 

[3]   The jurisdiction of the Tribunal in this matter is as determined in s 160(1) 

of the Companies Act. 
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BACKGROUND 

 
[4]  The applicant is Growthpoint Properties Ltd a company incorporated with 

registration number M1987/004988/06. 

[5]  The respondent is Growth Point Development (Pty) Ltd, a company 

incorporated in 2015 with registration number 2015/348345/07. 

[6]  The affidavit in support of the CTR 142 in terms of reg 142 was deposed by 

Roland Arno Krabbenhöft (“Krabbenhöft”), the company secretary of the 

applicant, who was authorised thereto by a director and the corporate 

treasurer of the applicant, who in turn, apparently, were authorised to do so by 

a resolution of the board of the applicant dated 17 November 2015.  

[7]  The applicant served form CTR 142 and the supporting affidavit on the 

respondent at its registered address, within the time indicated in reg 142(2), 

after filing with the Tribunal.  

[8] Although the documents were served in terms of the Supreme Court Act 59 of 

1959 (sic), the service complies in substance with Table CR 3 of Annexure 3 

of the Companies Act regulations. 

[9]  No answering affidavit was apparently filed, and the applicant applies for a 

default order. 

[10] The order applied for is that: “…Growth Point Developement (Pty) Limited 

offends against section 11(2)(a)(iii), (b)(iii) and (c)(i) in that Growth Point 

Developement (Pty) Limited: 

25.1 is 'the same as' or 'confusingly similar to' registered trade marks 

GROWTHPOINT and GROWTHPOINT PROPERTIES where the registered 

owner of the trade marks has not consented thereto; and 

25.2 is such that it would reasonably mislead a person to believe incorrectly, 

that it is part of, or associated with, the Applicant. 

26 The Applicant therefore respectfully asks that an order in terms of section 

160(3)(b)(ii) of the Companies Act should be made directing that the 
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Respondent choose a new name…” (paras 25 and 26 of the supporting 

affidavit of Krabbenhöft. The quote is verbatim, including the spelling 

mistakes). 

 

APPLICABLE LAW 

 
[11] Section 160, which is the basis for applications like these, provides, as far as 

it is relevant for the present matter, as follows: 

“160. Disputes concerning reservation or registration of company 

names.—(1) … any other person with an interest in the name of a company, 

may apply to the Companies Tribunal in the prescribed manner and form for a 

determination whether the name, …, satisfies the requirements of this Act. 

(2) An application in terms of subsection (1) may be made— 

 
(a) within three months after the date of a notice contemplated in 

subsection (1), if the applicant received such a notice; or 

(b) on good cause shown at any time after the date of the reservation or 

registration of the name that is the subject of the application, in any other 

case. 

(3) After considering an application made in terms of subsection (1), and any 

submissions by the applicant and any other person with an interest in the 

name or proposed name that is the subject of the application, the Companies 

Tribunal— 

(a) must make a determination whether that name, or the reservation, 

registration or use of the name, or the transfer of the reservation or 

registration of the name, satisfies the requirements of this Act; and 

(b) may make an administrative order directing— 

 
(i) the Commission to— 

 
(aa) reserve a contested name, or register a particular defensive name that 
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had been contested, for the applicant; 

(bb) register a name or amended name that had been contested as the 

name of a company; 

(cc) cancel the reservation of a name, or the registration of a defensive 

name; or 

(dd) transfer, or cancel the transfer of, the reservation of a name, or the 

registration of a defensive name; or 

(ii) a company to choose a new name, and to file a notice of an 

amendment to its Memorandum of Incorporation, within a period and on any 

conditions that the Tribunal considers just, equitable and expedient in the 

circumstances, including a condition exempting the company from the 

requirement to pay the prescribed fee for filing the notice of amendment 

contemplated in this paragraph.” 

 

 
EVALUATION 

 
[12]  The founding affidavit is confusing  and not correct in respect of, inter alia, 

the relief sought. Paragraph 25 of said affidavit states that the name of the 

respondent “offends against section 11(2)(a)(iii), (b)(iii) and (c)(i)…”/ 

[13]  Section 11(2)(a) cannot be applicable as the name of the respondent is 

clearly not the same as that of the applicant. 

 
[14]  However, due to other formal lacunae, I need not consider the significance of 

the above issue. 

 

[15] The apparent power of the director and the corporate treasurer, who as such 

cannot act for the company, to delegate authority to Krabbenhöft, is not 

supported by evidence of a board resolution.  

 

[16] It is trite law that the only person/s who can be accepted to have the power to 

act for an on behalf of the company is the board as unit (s 66(1) of the 
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Companies Act). It cannot be accepted that a director, whether executive or 

non-executive, and the treasurer has the power without proof thereof. 

[17]  An application in terms of s 160(1), under which this application should have 

been brought, and for the benefit of the application I accept that it was brought 

under said section, is qualified by sub-s (2) and provides: 

“(2) An application in terms of subsection (1) may be made— 

 
… 

 
(b) on good cause shown at any time after the date of the reservation or 

registration of the name that is the subject of the application, in any other 

case.” 

[18]  The Act does not define what is meant by “good cause” in terms of s 160(2)(b) 

and it is not clear whether it refers to substantive grounds (such as eg in s 11) 

or whether it refers to the period of time within which the application should be 

launched. 

[19]  Based on the context of s 160(2), it would seem that the only sensible 

interpretation will be that it refers to the period within which to launch the 

application. 

[20] The substantive law is already covered in eg s 11, and “good cause” cannot 

refer to this. 

[21]  The reason for the requirement that there must be good cause shown why the 

application was launched at a particular date would appear to be that the 

person doing business under a particular name, that has been registered by 

the Companies and Intellectual Property Commission, is not prejudiced by a 

belated challenge which could affect the goodwill built up in using the name. 

See also Comair Limited vs Kuhlula Training, Projects and Development 

Centre (Pty) Limited CT007Sept2014 of 27 February 2015. 

[22]  To interpret s 160 in such a manner that an application such as this one is 

not subject to some restriction as to the time within which it should be 

lodged, will in my opinion, lead to “…insensible or unbusinesslike results…”: 



 
6 

Natal Joint Municipal Pension Fund v Endumeni Municipality 2012 (4) SA 

593 (SCA) para 18 

[23] The first respondent was incorporated in 2015 and applicant did commence a 

process to indicate that it deems the name of the respondent to be in 

contravention of s 11 of the Act. 

[24]  This process was initiated some 10 months after registration of the 

respondent and the application to the Tribunal was a year after such 

registration. 

[25]  As stated above the effluxion of time should be evaluated against possible 

prejudice to the respondent in determining “good cause”. 

[26]  The circumstances in respect of the delay to approach the Tribunal should, 

at least, be addressed in the supporting affidavit.  

[27] The Tribunal cannot merely accept that the reason for effluxion of time is 

based on “good cause”.  

 
 

ORDER 

 
[28] The applicant is required to submit supplemental affidavit/s to address the 

formal deficiencies as stated above within 15 business days of the date of this 

decision. 

 

[29]  No finding is accordingly made in respect of the substantive law and the merits 

of the application. 

 
 
 
 
 

 

Prof P.A. Delport 

 
MEMBER OF THE COMPANIES TRIBUNAL 


