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IN THE COMPANIES TRIBUNAL OF SOUTH AFRICA, PRETORIA 

CASE NO: CT011Jul2016 

In the matter:  

Grand Parade Investments (Ltd) 

(1997/003548/06) 

Applicant 

  

Coram: Delport P.A.  

Decision handed down on  2 September 2016 

 

DECISION 

 

 

INTRODUCTION and BACKGROUND 

[1] The applicant applies in terms of regulation 7 (3) of the regulations (GNR 351 

of 265 April 2011) (“Companies Act regulations” / “regulation/s”) in terms of 

the Companies Act 71 of 2008  (“Act” / “Companies Act”) for an order of 

substituted service of certain notices to shareholders. 

[2] The applicant applies to the Tribunal for the substituted service as provided 

for in reg 7(3) of the Companies Regulations, to deliver a notice of its annual 

general meeting, to be held on or about 7 December 2016, by ordinary mail. 

This will be done in respect of shareholders who have not elected to receive 

notices by facsimile or by email.  

[3] The applicant is a public company listed on the JSE Ltd.  
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[4] The founding affidavit (“founding affidavit”) in support of the application is by 

one LC Parton, duly authorised by a board resolution of the applicant to bring 

the application. 

[5] The reason for the application is that if, as the Companies Act and the 

regulations require, the notices must otherwise be delivered by registered 

mail, the process will entail an “onerous” process of putting letters in 

envelopes, registering same etc, and if notice is received by the shareholder/s 

of the letter, many may elect not to uplift the letter or may not have ready 

access to the post office or transport thereto (paras 23 – 24 of the founding 

affidavit).  

[6] Delivery by ordinary mail would be consistent with the historic practice and 

would be at least as effective, if not more effective, than registered post (para 

25 of the founding affidavit). The equality in efficacy of the ordinary post is 

averred but no more information/proof in respect thereof was given.  

[7] Physical delivery (as an alternative method to the natural person) would place 

an “unnecessary onerous” burden on the applicant due to the “thousands of 

shareholders” and there is, according to the applicant, no reason why the 

applicant should not “outsource” such delivery to the post office (para 27 of 

the founding affidavit).  

[8] It is, if the above averments in the founding affidavit are evaluated, therefore 

not impossible to use the prescribed methods, but, from the point of view of 

the applicant, just easier and (possibly) more effective. 

[9] The same or similar application has been brought to the High Court (WCC) in 

2011 and to this Tribunal in 2012, 2013, 2014, 2015 and, for a general 

meeting, to the Tribunal in 2016. In all those applications the relief prayed for 

was given, subject to various differing conditions in some of the instances.  

 

APPLICABLE LAW and EVALUATION 

[10] Section 62 of the Companies Act provides, inter alia: 
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“(1)  The company must deliver a notice of each shareholders meeting in 

the prescribed manner and form to all of the shareholders of the company as 

of the record date for the meeting…” 

… 

(3)  A notice of a shareholders meeting must be in writing…” 

[11] Regulation 7 provides inter alia as follows: 

“(1) A notice or document to be delivered for any purpose contemplated in the 

Act or these regulations may be delivered in any manner–– 

(a) contemplated in section 6 (10) or (11); or 

(b) set out in Table CR 3. 

… 

(3) If, in a particular matter, it proves impossible to deliver a document in any 

manner provided for in the Act or these regulations–– 

(a) if any person other than the Tribunal is required to deliver the document, 

the person may apply to either the Tribunal or the High Court for an order of 

substituted service; or 

(b) if the Tribunal is required to deliver the document, the recording officer of 

the Tribunal concerned may apply to the High Court for an order of substituted 

service.” (The emphasis is mine). 

[12] Table CR 3, referred to in reg 7(1), provides that delivery to “any person” can 

be: 

“By faxing the notice or a certified copy of the document to the person, if the 

person has a fax number; or 

By sending the notice or a copy of the document by electronic mail, if the 

person has an address for receiving electronic mail; or 
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By sending the notice or a certified copy of the document by registered post to 

the person's last-known address; or 

By any other means authorised by the High Court; or 

By any other method allowed for that person in terms of the following rows of 

this Table.” 

or to any “natural person”: 

“By handing the notice or a certified copy of the document to the person, or to 

any representative authorised in writing to accept service on behalf of the 

person; or 

By leaving the notice or a certified copy of the document at the person's place 

of residence or business with any other person who is apparently at least 16 

years old and in charge of the premises at the time; or 

By leaving the notice or a certified copy of the document at the person's place 

of employment with any person who is apparently at least 16 years old and 

apparently in authority.” 

[13] Section 6(11) is clearly not applicable in this instance, but s 6(10) provides: 

  “If, in terms of this Act, a notice is required or permitted to be given or 

published to any person, it is sufficient if the notice is transmitted electronically 

directly to that person in a manner and form such that the notice can 

conveniently be printed by the recipient within a reasonable time and at a 

reasonable cost.” 

[14] The above are then the manner/s of “delivery” in the “prescribed form” as 

contemplated in s 62(1) of the Companies Act. 

[15] It should be noted that although reg 7(3)(a) gives the powers to either the 

High Court or the Tribunal for an order of substituted service, this power is, in 

terms of Table CR 3, only reserved for the High Court. 

[16] As pointed out above, the circumstances that are the basis of this application 

have been the subject of six previous applications, which were all granted and 
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it will not serve any purpose to traverse the issues that were discussed in 

those rulings again. 

[17] I am mindful of what my colleagues said in previous rulings, but I need to add 

that the jurisdiction of the Tribunal, if it has jurisdiction as indicated in para 15 

above, is limited to instances, as prescribed in reg 7(3), when it “proves 

impossible to deliver a document in any manner provided for in the Act or 

these regulations.” 

[18] The circumstances as described by the applicant do not seem to fit within the 

category of being “impossible”, it would rather seem to be “impractical” or, 

actually “inconvenient” or costly, more so for the applicant than for the 

shareholders. 

[19] I accept that the stare decisis rule does not apply to Tribunal rulings, but I 

think a deviation from the High Court (WCC) order would require cogent 

argument and circumstances, which are not present in this application.  

[20] The notice requirements in the Companies Act in respect of shareholders are 

obviously for the benefit of the shareholders and to protect their rights. This 

much is also clear from para 4(c) of the South African Company law for the 

21st century – Guidelines for Corporate Law Reform (“Policy Paper”) 

(Government Gazette 26493 of 23 June 2004).  

[21] There is no proof that the registered post process will result in less access of 

the shareholders to the notices. What is however argued, is that this process 

will place an additional burden on the shareholders, compared to ordinary 

post. The registered post will also not ensure that more shareholders actually 

receive the notice, but merely that the company has a record that the 

shareholders have indeed received the notice. It may be that this process will 

rather be more inconvenient and costly only for the applicant, which may not 

be relevant. 

[22] These circumstances, as indicated above, persist since at least 2011. It is 

inconceivable that a person who buys a share in a listed company does not, 
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at this stage, have direct or indirect access to an electronic communication 

method/s, whether it be email or a cellphone or otherwise.  

[23] Although I cannot make an order in this respect, I would at least make a 

strong recommendation that the contact details as contained in the s 51 

register as required by the Act, be updated and expanded to include some 

form of communication by electronic means and that the applicant makes a 

concerted effort to effect this. To rely on postal services and old-fashioned 

written communications in this day and age, especially due to the apparent, 

accepted and reported inefficiencies in the postal service, any postal service, 

is unthinkable. 

[24] It is noted that he Court has previously also allowed certain manners of 

electronic mass communication in respect of the serving of certain 

documents. In CMC Woodworking Machinery (Pty) Ltd v Pieter Odendaal 

Kitchens 2012 (5) SA 604 (KZD) electronic notice by Facebook and 

publication in a local newspaper were allowed: see Henochsberg on the 

Companies Act 71 of 2008 at 46. 

 

FINDING and ORDER 

[25] Despite my doubt as to the jurisdiction or the Tribunal in this matter, due to 

the provisions of Table CR and the requirement of “impossible” in reg 7(3) as 

pointed out above, I think it is in the interests of the shareholders to give the 

following order: 

 25.1 the applicant is authorised to deliver a notice of the annual general 

meeting by ordinary mail to the shareholders who did not indicate that such 

notice must be delivered electronically (fax or email); 

 25.2 despite the requirements of s 62(1)(a), such notice should be sent not 

later than 30 business days before the date of the annual general meeting; 

 25.3 a copy of the notice, including an instruction/request for the provision of 

details for purposes of electronic communication, as well as a prominent 
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headline that the notice pertains to the particular annual general meeting and 

that the notices have been sent by ordinary mail and the date of such 

despatch, must be published in two national newspapers;  

25.4 the notice should be published prominently in said newspapers, at least 

a ¼ newspaper page; 

25.5 the intended addressee shareholders will be deemed, unless the 

contrary is proved, to have received the notice at least 7 days before the date 

of the annual general meeting; 

25.6  a copy of the intended notice in the newspapers should be submitted to 

the Tribunal for approval before publication, indicating when and where the 

notice will be published; 

25.7 any other means of either mass or personal electronic communication, 

whether particular websites, Facebook and/or similar shall be used to bring 

the details of the annual general meeting and the posting/despatch of the 

notices to the attention of the particular shareholders and, due to the nature of 

the intended recipients, publication only on SENS, should it be possible to do 

so, will not suffice here;  

25.8 the actual published notices in the newspapers, as well as information 

in respect of other alternative methods of notification as in para 25.7 above, 

must be submitted to the Tribunal under cover of an affidavit for and on behalf 

of the applicant within 7 days of such publication in the newspapers. 

   

  

P.A. DELPORT 

 MEMBER OF THE COMPANIES 

TRIBUNAL 

  


