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IN THE COMPANIES TRIBUNAL OF SOUTH AFRICA, PRETORIA 

CASE NO: CT002Aug2015 

In the matter:  

Corocapital (Pty) Ltd 

(2010/001251/07) 

Applicant 

  

Coram: Delport P.A.  

Decision handed down on  26 July 2016 

 

DECISION 

 

INTRODUCTION and BACKGROUND 

[1] The applicant applied to the Companies Tribunal (“Tribunal”) for an exemption 

from appointing a Social and Ethics Committee (“SEC”) (CT002Aug2015) and 

the application was refused on 26 October 2015. 

[2] The applicant subsequently found out that the calculation of the public interest 

score (“PIS”)  was wrong and that the auditors of the applicant recalculated the 

PIS based on the turnover figures as in the audited financial statements. “When 

such figures were used the Auditors determined that the public interest score 

of the Applicant has in fact been less than 500 for each of the past five years.” 

(para 18 of the affidavit of Sarah Jane Davies). 

[3] The applicant therefore states that it is not required to appoint a SEC and was 

accordingly not required to seek an exemption (para 18 of the affidavit of Sarah 

Jane Davies). 

[4] The applicant then proceeds and states: 
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 “21. Regulation 142(3)(b)(ii) contemplates that the Tribunal may rescind or vary its 

decision in respect of its own decisions. 

 22. It is trite that a rescission order or judgment may be granted in circumstances 

where there is: 

  22.1 an order or judgment in which there is an ambiguity or a patent error or 

omission, but only to the extent of such ambiguity, error or omission; or 

  22.2 an order or judgment granted as a result of a mistake common to the parties.” 

[5] Due to the fact that the Tribunal’s decision was “wholly predicated on the fact 

that the Applicant ‘is required to appoint an SEC due to the fact that its public 

interest score is more than 500…’” which is a “material error due to the fault of 

the Applicant”, the decision is subject to rescission on that basis alone (paras 

24 and 25 of the affidavit of Sarah Jane Davies). 

[6] All this is stated under the heading of “Material error”. 

[7] The applicant then further proceeds and, surprisingly, states the following 

(additional) jurisdictional ground for rescission: 

“The Tribunal was not possessed of Jurisdiction to hear the exemption application or 
render the Decision 
26. The Decision suffers from a further fatal defect occasioned by the aforesaid 

error. Indeed, paragraph 12 of the Decision records that: 
“in the first instance it must be determined if the company is required to appoint 
an SEC. If this is not the case (eg (sic) because of reg 43(2)(a)), then the 
Tribunal has no function or discretion.” 

 
27. In the present matter, it is not Regulation 43(2)(a) which precludes the 

Applicant from the requirement to constitute an SEC, but rather, Regulation 
43(1) which excludes the Applicant from the ambit of that Regulation on the 
basis that it did not have a public interest score in excess of 500 for the previous 
two years. 

 
28. In light of the foregoing the Tribunal, by its own concession, was not possessed 

of any function or discretion to hear the matter, specifically because the 
Applicant was not required to make an application for exemption.” 

   
 

APPLICABLE LAW and EVALUATION 

[8] In respect of applications to the Tribunal, the applicant also quoted the following 

regulation (GNR 351 of 265 April 2011) (“Companies Act regulations” / 

“regulations”) in terms of the Companies Act 71 of 2008 (“Companies Act”): 
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 “142.   Applications to the Tribunal in respect of matters other than complaints.—

(1)  A person may apply to the Tribunal for an order in respect of any matter 

contemplated by the Act, or these regulations, by completing and filing with the 

Tribunal’s recording officer— 

 (a) an Application in Form CTR 142; and 

 (b) a supporting affidavit setting out the facts on which the application is based. 

(2)  The applicant must serve a copy of the application and affidavit on each 

respondent named in the application, within 5 business days after filing it. 

(3)  An application in terms of this regulation must— 

 (a) indicate the basis of the application, stating the section of the Act or these 

regulations in terms of which the Application is made; and 

 (b) depending on the context— 

 (i) set out the Commission’s decision that is being appealed or reviewed; 

 (ii) set out the decision of the Tribunal that the applicant seeks to have varied or 

rescinded; 

 (iii) set out the regulation in respect of which the applicant seeks condonation; or 

 (c) indicate the order sought; and 

 (d) state the name and address of each person in respect of whom an order is 

sought.” 

[9] For some reason, which is not explained in the affidavit, the applicant chose not 

to complete the CTR 142 form and not to comply with the requirements of reg 

142.  

[10] It is true that in terms of reg 142(3)(b)(ii) the Tribunal can rescind its own 

decision. What is equally true is that the regulations (or the Companies Act for 

that matter) do not indicate the grounds for such a rescission. 

[11] The applicant avers that the grounds for rescission are “trite” (para 22 of the 

affidavit of Sarah Jane Davies). The grounds for this statement are 

unfortunately not stated.  
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[12] I will, in this respect, proceed on the basis of the provisions of reg 154 that 

provides, as far as it is relevant: 

“154.   Conduct of hearings.—(1)  If, in the course of proceedings, a person is 

uncertain as to the practice and procedure to be followed, the member of the Tribunal 

presiding over a matter— 

 (a) may give directions on how to proceed; and 

 (b) for that purpose, if a question arises as to the practice or procedure to be 

followed in cases not provided for by these regulations, the member may have regard 

to the High Court Rules.” 

[13] The Tribunal can therefore, in respect of the “practice and procedure” in this 

matter apply the Uniform (High Court) Rules, and that is what I intend to do 

because the regulations (or the Companies Act) do not provide for this issue. 

[14] Rule 42 provides as follows: 
“Variation and rescission of orders 

 (1) The court may, in addition to any other powers it may have, mero motu or upon 
the application of any party affected, rescind or vary: 
(a) An order or judgment erroneously sought or erroneously granted in the absence of 
any party affected thereby; 
(b) an order or judgment in which there is an ambiguity, or a patent error or omission, 
but only to the extent of such ambiguity, error or omission; 
(c) an order or judgment granted as the result of a mistake common to the parties. 
(2) Any party desiring any relief under this rule shall make application therefor upon 
notice to all parties whose interests may be affected by any variation sought. 
(3) The court shall not make any order rescinding or varying any order or judgment 
unless satisfied that all parties whose interests may be affected have notice of the 
order proposed.” 

 
  

[15] The grounds referred to by the applicant would seem to be those as in sub-

rules 42(1)(b) and (c) and I will proceed on this basis. 

[16] In respect of sub-rule 42(1)(b) an “…ambiguity or a patent error or omission 

have been described as an ambiguity or an error or omission as a result of 

which the judgment granted does not reflect the real intention of the judicial 

officer pronouncing it; in other words, the ambiguous language or the patent 

error or the omission must be attributable to the court itself.” D E van 

Loggerenberg Erasmus: Superior Court Practice (“Erasmus: Superior Court 

Practice”) (Juta) Revision Service 2 (2016) D1-570.  

This sub-rule is clearly not applicable here. 
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[17] Sub-rule 42(1)(c) provides for the rescission of an order if the order is granted 

as the result of a mistake common to the parties. This ground clearly provides 

for a “common mistake” (ie such as in settlement agreements) and does not 

seem to operate in the case of an ex parte application, at least not such an 

application as was brought initially in this matter. Without any authority for the 

statement, the applicant concludes that this is a ground for rescission in this 

matter due to “a material error due to the fault of the Applicant, and is, therefore, 

subject to rescission on this basis alone.” The particular sub-rule does not cater 

for such a situation and, it would appear, the authority on this sub-rule does not 

indicate the contrary: see Erasmus: Superior Court Practice D1-575. 

[18] Rule 42 does not exclude the common law due to the words “In addition to any 

other powers it may have” and the question is whether the grounds advanced 

by the applicant would fall under the common law categories. These categories 

are summarised as follows in Erasmus: Superior Court Practice D1-563 

(footnotes omitted): 

 “(a)  fraud; 
(b)  justus error (on rare occasions); 
(c)  in certain exceptional circumstances when new documents have been discovered; 
(d)  where judgment had been granted by default; and 
(e)  in the absence between the parties of a valid agreement to support the judgment, 
on the grounds of justa causa.” 

 
It would appear that none of these categories would include the grounds on 

which the applicant’s application is based. 

[19] In respect of the jurisdictional ground for rescission the argument of the 

applicant, if I understand it correctly, is that the information provided to the 

Tribunal was erroneous, and on that information the Tribunal made a ruling, 

which was beyond its jurisdiction, because of the wrong information. The fallacy 

of this argument to base the application for rescission on the fact that the 

Tribunal was not legally competent to make the ruling is, I think, patent and 

therefore untenable.  

[20] However, notwithstanding the deficiencies in the application, formally and 

substantively, rule 42 also provides that: 

  “(1) The court may, in addition to any other powers it may have, mero motu or upon 
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the application of any party affected, rescind or vary: 
(a) An order or judgment erroneously sought or erroneously granted in the absence of 
any party affected thereby;” 

 

[21] I will, on this basis, also consider the rescission of the order mero motu, in terms 

of sub-rule (1). 

 

[22] There are many authorities on this sub-rule, but I will limit references to those 

that I deem apposite, such as the case of Naidoo and Another v Matlala NO 

and Others  2012 (1) SA 143 (GNP) where the position was set out at 153B as 

follows: 

 
“A sequestration order [brought ex parte] may also be set aside in terms of Rule 42(1) 
of the Uniform Rules the relevant part of which provides: 
‘The court may, in addition to any other powers it may have, mero motu or upon the application 
of any party affected, rescind or vary: 
(a) An order or judgment erroneously sought or erroneously granted in the absence of any party  

affected thereby.’ 
 

In general terms, a judgment is erroneously granted if there existed at the time of its 
issue a fact of which the judge was unaware, which would have precluded the granting 
of the judgment and which would have induced the judge, if aware of it, not to grant 
the judgment – see Nyingwa v Moolman NO 1993 (2) SA 508 (Tk GD) at 510D-G; 
Herbstein & Van Winsen Vol 1 931. It follows that if material facts are not disclosed in 
an ex parte application – see Schlesinger v Schlesinger 1979 (4) SA 342 (W) at 348C-
349E; National Director of Public Prosecutions v Basson 2001 (2) SACR 712 (SCA) 
para 21; United Diamond Watch & Diamond Co (Pty) Ltd and Others v Disa Hotels Ltd 
and Another 1972 (4) SA 410 (C) at 414F-415C – or if a fraud is committed (ie the facts 
are deliberately misrepresented to the court) the order will be erroneously granted.” 

 
 

[23] In Nyingwa v Moolman NO 1993 (2) SA 508 (Tk GD) the court said at 510E-G 

(about a similarly worded rule in Rule 42(1)(a) of Transkei Rules of Court): 

“The question of when a judgment has been granted 'erroneously' has been 
considered in numerous cases. In Topol and Others v LS Group Management Services 
(Pty) Ltd 1988 (1) SA 639 (W), after referring to various cases which dealt with Rule 
42(1)(a), the Court rescinded a judgment which had been granted on the premise that 
the defaulting parties had been given notice and were in wilful default, whereas they 
had in fact not been given notice. The term 'erroneously granted' would also apply 
incases, for instance, where the capital claimed has already been paid by the 
defendant - see Frenkel, Wise & Co (Africa) (Pty) Ltd v Consolidated Press of SA (Pty) 
Ltd 1947 (4) SA 234 (C); Holmes Motor Co v SWA Mineral and Exploration Co 1949 
(1) SA 155 (C). It therefore seems that a judgment has been erroneously granted if 
there existed at the time of its issue a fact of which the Judge was unaware, which 
would have precluded the granting of the judgment and which would have induced the 
Judge, if he had been aware of it, not to grant the judgment.” 
 

See also Schlesinger v Schlesinger 1979 (4) SA 342 (W) at 349 in respect of 
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rescission due to incomplete facts provided by the applicant. 

 
 

   FINDING AND ORDER 

[24] Based on the dicta in Naidoo and Another v Matlala NO and Others  2012 (1) 

SA 143 (GNP) and Nyingwa v Moolman NO 1993 (2) SA 508 (Tk GD) it is my 

opinion that the decision given in Ex parte Corocapital (CT002Aug2015) on 26 

October 2015 was erroneously given based in incorrect information supplied by 

the applicant and it is hereby rescinded. 

  

  

P.A. DELPORT 

 MEMBER OF THE COMPANIES 

TRIBUNAL 

 

                                                                     

                                                                    

                                                                    


