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The Companies Tribunal (Tribunal) presents the Second Quarterly Bulletin to our
stakeholders which is aimed at sharing knowledge and information about company law
matters and the Tribunal's services.

New soccer team for the
Tribunal
-By Dumisani Mthalane

This Bulletin covers topic ranging from ADR as a mechanism of resolving disputes in terms
of the Act. We highlight the importance of using mediation, conciliation and arbitration by
the business community as a means of resolving company disputes. One of responsibilities
of the Tribunal is to promote ethical business practices, this edition also highlight passingoff by looking at how the Tribunal has dealt with this practice in a number of cases relating
to name disputes over which it has presided. We also provide answers to the question
whether company directors in South Africa can be removed from their positions.
The Tribunal believes that a healthy employee is a productive employee, we therefore close
off this edition with a bit of fun by introducing the new Tribunal soccer team as we believe a
family that plays together stays together and that engaging staff in physical exercises like
playing football is good for both the organization and staff as it promotes employee
wellness.
The Tribunal is one of the entities of the department of Trade and Industry and funded from
the national fiscus. We would like remind our stakeholders and members of the public that
the Tribunal services are free.
Stakeholders are encouraged to make contributions by submitting articles relating to
Company law or Tribunal's mandate as well as comments. Contributions and suggestions
can be sent to Mr Simukele Khoza or Mr Dumisani Mthalane at the following email
addresses: SKhoza@companiestribunal.org.za or DMthalane@companiestribunal.org.za
Visit us online at www.companiestribunal.org.za for
more information about the work of the Tribunal
and recent decisions.
For any other information please contact
us on 012 394 3071 or email to
Registry@companiestribunal.org.za. You
can also report unethical behaviour on
the Fraud and Ethics Line 0800 20 20 34
or send email to tribunal@tipoffs.com.
Thanks, I hope to hear from you.
Editor
Simukele Khoza
Manager Research
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Utilizing the Companies Tribunal alternative dispute
resolution (ADR) services makes good business sense
- By Simukele Khoza

T

he Companies Act mandates the
Tribunal to serve as an alternative
dispute resolution (ADR) body for

complaints relating to company law.
The mediation, conciliation and arbitration
process is conducted by Tribunal members
who have suitable qualifications and
experience in Commerce, Economics, Law,
Industry or Public Affairs. Some of the
Tribunal members act as Judges of the High
Court, there are two Law Professors, a
Chartered Accountant (CA), a Senior
Counsel and an Advocate.
Any person including a company who has a complaint relating
to Company law such as a dispute amongst directors or

contributing to the much needed economic growth and job

shareholders, which a person or company can refer to court;

creation for the country.

such a person may approach the Tribunal for mediation,
Furthermore, parties retain ultimate control over the process

conciliation and arbitration.

and its outcome as the mediators and conciliators merely
Globally, different countries such as Canada, USA, Ghana and

serve to help parties in dispute to find a mutually acceptable

India have established ADR mechanisms to resolve

solution. The mediator or conciliator cannot impose the

commercial disputes. South Africa through the Companies

terms of the settlement; the parties must be able to find a

Tribunal is on par with some of the countries for entrenching

mutually acceptable settlement. Once a settlement

the ADR system for commercial disputes in statutes.

agreement is reached the Tribunal member(s) assist the
parties to draft the settlement agreement at no cost. The

The benefits of using the Companies Tribunal's ADR services

agreement by the parties may be submitted to court and

are that it is free of charge, and expeditious compared to

made an order of court at the request of a party.

litigation. Depending on the complexity of the matter, the
process is generally completed within a day or so. ADR is

The conciliatory nature of the proceedings helps the parties to

much quicker than waiting for a court date and is scheduled at

preserve relationships which may be critical between

the parties' convenience. The speedy and cost effective

suppliers and customers or directors and shareholders. All

resolution of disputes enables companies to focus on their

discussions and disclosures made during mediation or

core business which is productivity, save costs, reduce the risk

conciliation are confidential and inadmissible as evidence in

associated with litigation which leads to companies

any court or other forum; unless the discussions and
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disclosures are recorded in a consent order signed by parties

Companies Tribunal as an alternative to seeking relief in court.

and the Tribunal member. No party may be compelled to

Companies are further encouraged to include in commercial

make any disclosure of information.

contracts the use of ADR services as an alternative to court
proceedings. Including an ADR clause in commercial contract

In order to lodge an application for ADR, the applicant must

makes it easier to secure agreement to such services when

complete form CTR 132.1 and file it with the Tribunal. Such a

relationships are still intact instead of at the time when a

form must be accompanied by a statement of claim and

dispute arises when relationships may be strained.

supporting documents. The statement of claim should state
how the dispute arose, the conduct, which is the subject of

The Companies Tribunal has jurisdiction throughout the

dispute, actions or facts, circumstances and the particulars of

country. Proceedings are normally conducted at the Town or

the request. The applicant must indicate whether he/ she

nearest Town where both parties resides.

wish to apply for Mediation or Conciliation or Arbitration. In
case of arbitration the statement of claim must be in a form of

Anyone interested in filing an application for ADR with the

an affidavit. Arbitration is a little different from mediation

Companies Tribunal must file such application with the

and conciliation as it is akin to a formal court process. The

Registrar using the following methods: -

Tribunal arrives at a decision after hearing both sides of the
dispute which decision or award is final and binding on the

deliver to the physical address at;

parties.

the dti Campus Building E 3rd Floor
77 Meintjies Street

A person may choose to be represented by a legal

Sunnyside

representative during the proceedings although this is not

PRETORIA

necessary as the Companies Tribunal continuously safeguards
that the proceedings remains informal and that the rights of

or sent by registered mail to the postal address:

both parties whether represented or not are protected.

Companies Tribunal

About 60% of all cases filed with the Companies Tribunal in

P O Box 27549

the last financial year were filed without utilising the services

Sunnyside

of legal representatives.

PRETORIA
or fax to 012 3944071

Since the inception of the Tribunal, the ADR mechanism has

or e-mail to Registry@companiestribunal.org.za

been able to contribute towards fostering a culture of
amicable resolution of disputes amongst companies resulting
in parties achieving mutual benefits and co-operation.
Participation in the Companies Tribunal's ADR proceedings is
voluntary. The applicant can, at any time withdraw the
proceedings without furnishing reasons for withdrawal. To
eliminate the mala fide referral of disputes to the Companies
Tribunal, applicants are required to give reasons upon
withdrawal of the matter before the Tribunal.
Companies are encouraged to utilise the services of the
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Case highlights
- By Siyabonga Ntshangase

Passing-Off: An Unfair and Unethical Business Practice
Passing-off is a form of an unfair and unethical business practice as it is intended to mislead
the consumer of the goods or services. The dictionary meaning of Passing-Off is
“making some false representation likely to induce a person to believe that the
goods or services are those of another.” Passing–off is a form of an unlawful
competition as it allows one person juristic or natural to take advantage of
another's reputation or goodwill.
In cases of company name disputes passing-off occurs when through the use
of a company name a person falsely represents his business as that of another or
as associated with that of another. The test to determine whether or not there has
been passing off is whether there is a reasonable likelihood that members of the public may
be confused into believing that one's business is one or associated with that of another. This dicta was
established in Capital Estate and General Agencies (Pty) Limited v Holiday Inns Inc. 1977 2 SA 916 (A) 929C.
This article seeks to highlights how this principle relating to passing off has been applied by the Companies Tribunal in cases of
name disputes over which it has presided.
In The Lion Match Company (Pty) Ltd v Fire Boys Paraffin and Petrol (Pty) Ltd and CIPC, the applicant successfully sought an order
directing that the first respondent change its name to that which did not incorporate “FIRE BOYS”. The applicant submitted that the
phrase “FIRE BOYS” was confusingly and/or deceptively similar to the applicant's trademarks, namely “FIRE BOYS”. Furthermore,
the applicant correctly submitted that “FIRE BOYS” was a dominant part of the respondent's name which was visually and
phonetically identical to the applicant's trade mark. The remaining part of the respondent's name, namely “Paraffin and Petrol” did
not distinguish the respondent's company to that of the applicant's trademark since it was merely descriptive. That the first
respondent therefore contravened Section 11 of the Companies Act, 2008.
As stated in Cowbell AG v ICS Holdings 2001 (3) SA 941 (SCA the ultimate test to establish passing- off is 'whether, on a comparison
of the two marks it can properly be said that there is a reasonable likelihood of confusion if both marks are to be used together in a
normal and fair manner, in the ordinary course of business'. The Companies Tribunal decided in favour of the Applicant on the basis
that there was a 'real likelihood that members of the public will be misled by the similarity of the names'. The Tribunal further held
that the name of the first respondent falsely implied or suggested, and had impact of reasonably misleading a person to believe
incorrectly, that the respondent is part of, or associated with the applicant's trademark.
Order: The Companies Tribunal ordered the first respondent to change its name to one which does not incorporate and is not
confusingly and/or deceptively similar to the Applicant's trademark.
In another matter before the Tribunal involving COMAIR LIMITED (Applicant) and KUHLULA TRAINING, PROJECTS AND
DEVELOPMENT CENTRE (PTY) LIMITED (Respondent), the Applicant submitted that the Respondent's name does not satisfy the
requirements of section 11 of the Companies Act 2008, in particular sections 11(2)(b) and 11(2)(c)(i) thereof. According to the
Applicant apart from being confusingly similar to its KULULA trade mark, the Respondent's name falsely implies or suggests or
would reasonably mislead a person to believe incorrectly that the Respondent is part of, or associated with COMAIR or its trade
mark KULULA.
The two questions that the Tribunal had to deal with was whether Kuhlula is confusingly similar to Kulula and could KUHLULA be
incorrectly associated with KULULA or COMAIR
In this case attention will only be focused on the one question of whether Kuhlula could be incorrectly associated with Kulula or
COMAIR.
The Applicant contended that it continuously spend millions of Rand in promoting and advertising its trademarks or brand and this
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has resulted in COMAIR acquiring substantial reputation and common law rights in its KULULA trade mark. Further, that any
unlawful or unauthorised use by the Respondent of the KULULA trade mark is not only damaging to the Applicant's asset, but to its
business as well. Consequently, COMAIR asked that KUHLULA's company name be found to be unsatisfactory of the requirements
or provisions of the Companies Act, 2008 and KUHLULA be ordered to change its name.
The Applicant also contended that KUHLULA is the dominant and memorable element or part in the respondent's name KUHLULA
TRAINING, PROJECTS AND DEVELOPMENT CENTRE. The crux of the Applicant's submission was that the word or element KUHLULA
is visually (appearance), phonetically (sound) and conceptually (sense) confusingly similar to its trade mark KULULA. Applicant
submitted that KULULA and KUHLULA sound or are pronounced the same way or at the very least in a confusingly similar way. It
submitted that the consonant “H” in KUHLULA is silent and therefore when pronounced, KUHLULA sounds exactly the same as
KULULA. Applicant submitted that the difference in the two names is not sufficient to avoid any confusion or deception. Further
that the remainder of the Respondent's name is “presumably descriptive of its activities and therefore, not distinctive”.
KUHLULA (Respondent) denied that its name breached any statutory provisions or those provisions as contended by the Applicant.
It submitted that its name totally differs with the Applicant's trade mark and it is not confusing to members of the public. It further
contended that KUHLULA and KULULA do not carry a similar meaning; are spelt dissimilarly and originate from different languages.
The Respondent indicated that KUHLULA name is from Tsonga or Shangaan, while the Applicant's trademark originates from the
Zulu language. He disputed any similarity in pronunciation or phonetics in the contending words or elements. Although he was not
a linguistic expert, Respondent submitted that the word KUHLULA is from Shangaan or Tsonga where the “H” is pronounced rather
than silent. He also stated that he named his company after his child NHLULO and therefore his company's name to have no
potential of bringing harm to the Applicant's business.
The Tribunal found that the Respondent submission find support from a Tsonga- English dictionary, in which the word KUHLULA is
defined as follows:
“-ku, say; (with foll.id) do.-hlula, overcome, surpass, be too much for, vanquish.”
The Tribunal further found that “from a sound or phonetic perspective, the consonant hl is stated to be a voiceless alveolar lateral
fricative [?] as in hlahle (in Shangaan) (spark in English). KUHLULA means “to overcome, surpass or vanquish”. KULULA is said to
come from the Zulu word meaning “easily”. Furthermore the Tribunal found that “although from a cursory visual perspective the
words KUHLULA and KULULA are substantially similar. However, since the consonants “H” and “L” in KUHLULA are inseparable as
fricative [?] and a syllable “HL”. Therefore, viewed from that perspective, the likelihood of confusion is obviated”.
Therefore the Tribunal having found that the words KULULA and KUHLULA are ideologically or conceptually (sense) not similar or
confusingly similar and further that the phonetics or sounds of the words or visually are also not similar or confusingly similar,
consequently found that there was no basis of a reasonable person being misled to incorrectly believe that KUHLULA is part of or
associated with KULULA or KULULA.COM or COMAIR.
Order: The application was dismissed.

Company directors’ liabilities and removal from office
- By Mafedi Mphahlele and Siyabonga Ntshangase

Liabilities of company directors

T

here is a growing concern in South Africa that
directors of companies are not conversant with their
fiduciary duties. Adding to that is a perception that

when the directors fail in their duties, there are insufficient
measures to make them accountable for their conduct.
Directors make decisions that have far-reaching implications
on the employees, shareholders and communities within
which they operate. Their decisions could have harmful
effects on issues ranging from labour, the environment and
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the economy. For instance one of the well-known commercial

company's Memorandum of Incorporation,

banks in South Africa was placed under curatorship causing

?
is an un-rehabilitated insolvent, is prohibited in terms

the downgrade of the position of the other banks in the

of any public regulation to be a director of the

country. What is of concern is that the directors failed to take

company,

appropriate steps to mitigate the risks to the business and the

?
has been

removed from an office of trust on the

banking sector as a whole. Directors need to take seriously

grounds of misconduct involving dishonesty or has

their fiduciary duties. It is worth noting that under certain

been convicted in the Republic or elsewhere and

circumstances directors can be held personally liable for the

imprisoned without an option of a fine or fined more

company's losses.

than the prescribed amount for theft, fraud, forgery,
p e r j u r y o r a n o f fe n c e i n v o l v i n g f r a u d ,

The Companies Act, 2008 (the Act), provides for the rights and

misrepresentation or dishonesty; or in connection

liabilities of directors. Directors who contravene the Act can

with the promotion, formation, or management of a

be declared delinquent in terms of section 162 or be placed on

company or under the Companies Act, the Insolvency

court probation, depending on the nature of the misconduct.

Act, the Close Corporation Act the Financial

Delinquency can impact on the reputation of a director and

Intelligence Centre Act, the Securities Services Act or

future opportunities to sit on Boards or assume a position as a

Chapter 2 of the Prevention and C o m b a t i n g o f

director.

Corruption Activities Act or
?
is incapacitated

to the extent that the director is

There are a few cases emerging dealing with the conduct of

unable to perform the functions of a director, and is

directors and resultant action taken against them. In a CIPC

unlikely to regain that capacity within a reasonable

matter, a CEO of a state-owned enterprise was instructed to

time; or

take a corporate governance course as a penalty against him
for giving an interest-free loan of R6 million to his Chief

?
has neglected, or been derelict in the performance

of, the functions of director”

Financial Officer. In another case, it was reported that a
managing director of a clay-mining company had become the

The Companies Tribunal in Philip Nyanyabo Makapana v

first director in South Africa to be held personally liable for a

Essack Abdullah dealt with an application filled with the

mining-related environmental offence. He was found guilty of

Companies Tribunal in terms of Section 71 (8) of the Act. The

causing environmental degradation outside Batlhabine

applicant had to comply with regulation 142 (3) (a) which

village. The cost of rehabilitation was estimated by the court

provides that “an application in terms of this regulation must

to be R6.8 million. The community took the company to court.

indicate the basis, stating the section of the Act or the
regulations in terms of which the application is made”. The

Removal of company directors

Applicant argued that the Respondent should be removed as

Sections 71(8)(b)–(c) provide that any shareholder or director

a director, inter alia, as he has allegedly failed:

of a company with fewer than 3 directors may apply to the

?
to be available to take the Applicant's calls and the

Companies Tribunal to make a determination whether a

Applicant alleged that this amounts to a failure

director should be removed on the grounds that such a

of corporate governance and good business practice;
?
to permit the Applicant's agreed retention of a motor

director is ineligible or disqualified as

vehicle and has subsequently dispossessed the

he is a juristic person,

?

?
an emancipated

minor or is under a similar legal

?
to make monthly payments required to the

disability,
?
does not

Applicant of same;

satisfy any qualification set out in the

Applicant.
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The Tribunal, held that “the applicant has failed to make out a

is to be removed'. The Tribunal stated further that 'in the

case for the relief sought”. The Tribunal held further that “the

ordinary course of events and if justified the Tribunal can only

relief sought by the Applicant and the reasons for the removal

grant the order for removal of a director if all the

of the Respondent as a director fall outside the jurisdiction of

requirements are met. In this case the requirements which

the Tribunal in that the grounds Applicant relies upon are not

include among others the grounds to remove the director as

within the stated grounds upon which the Tribunal may

set out in Section 71 (3) and regulation 142 (3) (a) were not

exercise a discretion to remove a director”.

met.

Order: The application was accordingly dismissed.
The Tribunal held that since it has been alleged that the
The Tribunal heard a matter between Drifter SA (Pty) Ltd v

respondent resigned, 'it could not be said that the removal of

Dean Glen Nel which was brought in terms of Section 71 (8)

the director was the right course of action'. In the ordinary

(b) and regulation 153 of the Act. The applicant sought an

course of events, where a director has resigned, the

order removing the Respondent as both a shareholder and as

Companies and Intellectual Property Commission (CIPC) as

a director of the company. Although the Tribunal found that

custodian of the company records may be approached in this

the application was procedurally defective, the Tribunal

regard. The relief to remove the respondent as a shareholder

stated that the 'the concern of the Tribunal in this case was

was also refused since it fell outside the jurisdiction of the

that there was a confusion in the applicant's application as to

Tribunal.

whether the respondent has resigned or whether the director

Order: The application was refused.

The Tribunal empowers communities through outreach
- By Dumisani Mthalane

T

he Tribunal embarked on a number
o f e ve nt s a i m e d at ra i s i n g
awareness about its role as an
adjudication and dispute resolution
body in terms of the Companies Act. In East
London on 19 August 2015, the Tribunal
partnered with the Buffalo City Metro
Municipality (BCMM) and held a workshop
focusing on educating aspiring
entrepreneurs, SMME's and business
formations about its services.
The collaboration between the Buffalo City
and the various government agencies is
encouraged as it provides a one stop
information platform for the people and
saves the public money. The decision to
bring the outreach initiative to BCMM was
informed by a number of factors. Since it
Question and answer session at the Buffalo City Municipality outreach
started operating in September 2012 the
Companies Tribunal has handled over 500
cases. Most of these cases emanate from Gauteng, Western Cape and KZN. There was therefore a need to encourage members of
the public in other Provinces to also make use of the Tribunal services. BCMM was chosen due to its strategic location as having the
second highest level of economic activities in the Eastern Cape province. Furthermore since the Companies Tribunal is fairly new,
most of the people or intended beneficiaries are not aware of its existence. The outreach initiative was intended to address this
shortcoming.
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The process of lodging an application with the
Tribunal was explained. The use of mediation,
conciliation and arbitration as part of the
corporate environment of resolving company
disputes was highlighted.
Ms S. Mkhonwana who is the Programme Coordinator Economic Development at BCMM,
indicated in her address the need to work
with different spheres of government as well
as business formations to better the lives of
communities in the East London vicinity. She
also mentioned the need to continuously
engage in public awareness as there are great
benefits for both the government and
communities; this translates to enlightened
communities who would embrace
opportunities presented by the government
at various levels. Ms Vuyiswa Diba from the
National Youth Development Agency (NYDA)
also made a presentation about its services.
Attendees asked questions ranging from
directorship disputes, shares, disputes of
members relating to co-operative and
submission of Annual returns with the
Companies and Intellectual Property
Commission.
An exhibition which saw about 300 people
visiting the Tribunal stand was held at
Maponya Mall on 27 September 2015. The
decision to host an exhibition stand in
Maponya was informed by the fact that it is
one of the busiest vicinities in Soweto
Township where there are a lot of established
and aspiring entrepreneurs, this exhibition
was an opportunity to reach out to them. The
exhibition gave the people of Soweto an
opportunity to receive Tribunal information
and ask questions. People of Soweto
appreciated this opportunity and
recommended another exhibition next year
where other government entities will be
invited.

Mr. Simukele Khoza of the Tribunal (on the right) explaining the
process of filing applications with the Tribunal

The community of Modjadji who came out in numbers to attend the “taking
the dti to the people campaign”

The last outreach was partnering with the dti on “taking the dti to the people” which took place on 30 September 2015 at Kgapane
in Limpopo. Gracing this event was the Mayor of Greater Letaba Municipality Councillor Godfrey Modjadji. In his key note speech
the Mayor urged residents to take it upon themselves to eradicate poverty, create employment and contribute meaningfully in the
growth of the economy of Limpopo and that of the country in general. The Tribunal used this opportunity to engage with Kgapane
community through a presentation as well as distributed brochures and other marketing material. The Tribunal sees outreach
programmes as a vehicle that empowers all South Africans, and will continue to roll out these to all nine provinces by the end of
2016.
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New soccer team for the Tribunal
- By Dumisani Mthalane

The Tribunal started its new soccer team
with a bang despite losing 2-1 to ITAC
(International Trade Administration
Commission of South Africa). Extreme heat
could not dampen the Tribunal from pulling
an outstanding performance. The Tribunal
scored first in the first 20 minutes of the
game. As the game progressed ITAC team
was under pressure and almost conceded
the second goal towards half time. Lack of
game time, match fitness and small pitch
caught up with the Tribunal team, this saw
ITAC equalizing seconds before half time
break. In the second half ITAC scored the
winner through an own goal.
There were few highlights of the whole
match. One can mention but a few like, the
telling touches displayed by the likes of
Curtis “Ace" Mbhalati, who combined well
with Thembinkosi “Ben ten” Jongani (team
captain) in the middle field, is something to
write about.

Star studded Tribunal team before the game against ITAC

It showed that there's a lot of talent in the Tribunal. Other
remarkable players from the Tribunal team were Siyabonga
“Nsimbi” Ntshangase and Mandla “Jaws of life” Zibi. At some
stages of the game, the ITAC team would freeze and watch the
fine display of skill from Tribunal team and forget they were
supposed to mark them.
Had there been more game time the Tribunal would have won
the game with ease. Curtis “Ace” Mbhalati who is also
managing the Human Resource Division, praised the team for
a great team spirit displayed and emphasized that more
games will be organized because engaging staff in physical
exercises like playing football is good for both the organization
and staff as it promotes employee wellness. The Tribunal Boys
acknowledge Ms. Tebogo Mputle who came to cheer them
up. As the Tribunal Boys showcased their soccer skills and staff
members are encouraged to support them.
We would also like to thank the volunteers namely; Tshepiso
Sebolaneng, Karabo Songwane, Goitseone Marumo, Scelo
Myeni, Esrom Masango and Thuto Caleni who completed the
Tribunal squad.
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