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From the editor’s desk

In this edition of the On-line Bulletin we
reflect mostly on the Alternative Dispute
Resolution (ADR) seminar that was hosted by
the Companies Tribunal (Tribunal) to promote
a culture of resolving disputes through ADR
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Alternative dispute resolution
can deliver justice for
companies
- by Siyabonga Ntshangase

held in February 2016. The Tribunal's ADR
seminar had Speakers including the
Honourable Judge President of the Gauteng
North and South High Courts Mr Dustan
Mlambo; ADR Specialist at Bowman and
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The potential for mediation in
resolving shareholding,
directors and commercial
disputes
- by Simukele Khoza

Gilfillan, Mr John Brand and the CEO of the
Black Business Council Mr Mohale Ralebitso.
The ADR seminar was a success as it highlighted the benefits that parties to a dispute
can derive from ADR, the role of the Tribunal in ADR and ADR as a means of promoting
justice. Speakers and attendees engaged robustly on the Tribunal's ADR mandate.
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Challenges faced by Black
Business, especially relating to
BBBEE, can be resolved through
ADR
- by Siyabonga Ntshangase

As such this Bulletin contains amongst others articles on whether ADR can deliver
justice for companies; The Potential for mediation in resolving shareholding, directors
and commercial disputes and Challenges Faced By Black Business Relating to BroadBased Black Economic Empowerment.
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The Social and Ethics
Committee Case Highlights
-by Siyabonga Ntshangase

We encourage our stakeholders to make suggestions and contributions, such inputs
must be sent to Messrs. Simukele Khoza and Dumisani Mthalane at the following
email addresses: SKhoza@companiestribunal.org.za and
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Sad but exciting farewell

DMthalane@companiestribunal.org.za.

-by Siyabonga Ntshangase
I hope to hear from you.
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New appointments
-by Siyabonga Ntshangase

S Khoza
Manager: Research
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Alternative dispute resolution can deliver justice for
companies
- By Siyabonga Ntshangase

This article is an edited version of the presentation made by the Honorable Judge President of the North and South Gauteng
Division of the High Court, Dunstan Mlambo

T

he Companies Tribunal (Tribunal) was very honoured to
host the Honorable Judge President (JP) of the North
and South Gauteng Division of the High Court, Dunstan

Mlambo to address the seminar on whether ADR can deliver
justice for companies, which he, in a nutshell, answered in the
affirmative.
The notion of ADR is provided for by section 166 of the
Companies Act 71 of 2008 (the Act). Judge President Mlambo
(JP) alluded to the fact that an outsider's and insider's view of
South African society when considering the court rolls and the
congestions in the court rolls as well as the general litigation

Honourable Dunstan Mlambo JP

context in South Africa would be justified in saying South
African society is a litigious society. The marginalised group of
South Africans have no access to lawyers because they can't afford the services of lawyers. Therefore, the marginalised group have
no access to justice. The South African society is characterised by a culture of referring all matters to court for anything and
everything.
The JP acknowledged the existence of the Tribunal and other alternative justice institutions capable of delivering quality justice to
litigants be it individuals or companies. He stated that both the North and South Gauteng Division of the High Court deals with a lot
of commercial matters that could otherwise be referred to the Tribunal. These issues relates to liquidations, and or directorship
disputes and more.
According to JP, ADR is very beneficial to all parties in a dispute and South Africa needs to adopt the culture of alternative dispute
resolution. Companies have an important impact on the economy of the country. The viability of companies is also an employment
indicator in South Africa. High Court litigation in South Africa is slow because almost everyone brings their cases to the High Court.
He mentioned that High Court litigation is a winner takes all mechanism where at the conclusion of the litigation sometimes years
later the litigants are poorer even if they are the victors which actually does not serve the purpose of delivering justice. The delays
that one encounters in formal court process can only result in doubtful justice even to the winners.
The JP pledges his support to the ADR mechanisms and he challenged all legal practitioners to utilise this initiative. Where
appropriate, the JP encouraged practitioners to divert matters before the High Court back to the Tribunal for ADR and or other
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mechanisms of dispute resolution. However, this should be made an option to court litigants. Hence, it will be counterproductive to
expect the Judiciary to force litigants towards ADR.
The utilisation of ADR will mean that no cases will be in the High Court roll if it does not belong there. He recommended that cases
should be referred to the High Court if the matter does not fall in the jurisdiction of the Tribunal and or once ADR has failed. It
should be noted that the High Court have the inherent jurisdiction to hear everything. It is difficult if not legally impossible to
instruct a High Court Judge (who has jurisdiction to the matter) to refer a matter to a Tribunal.
However, it is important to push for a changed culture towards more ADR initiatives. Another possible solution is to consider
legislative change and amendment of the Act. In his opinion, the Tribunal is under resourced if you consider the amount of cases it
has adjudicated since its inception.
The JP stated that judges should think of ADR as an avenue for justice and the judiciary is in a process of exploring possibilities of
closer cooperation with the Tribunal. The main debate concerning ADR is that it will delay the development of the law in South
Africa and it must be noted that the development of jurisprudence is significant in all countries. Conversely, it is apparent that not
all matters (or cases) are precedent setting or are jurisprudential building cases. Practitioners were advised not to represent their
clients with a mind-set that there is a potential of creating law or with the intention to make precedent setting cases, but to
represent their clients with the intention of affording their clients justice and resolving disputes. Practitioners were advised to
adopt ADR even if the matter has the potential of creating law. It is of significance that, it is not the parties' (or litigants) interest to
create law; the parties' interest is to resolve the dispute and get justice.
The JP also stated that South Africa has to reconsider whether it is appropriate for a dispute that has been dealt with by a Tribunal in
terms of the law to be open for review by the High Court. He encouraged all practitioners to deepen the culture of ADR. He also
appealed to South Africans to have confidence in the work of the Tribunal and mentioned that over and above the Tribunal
members, judges of courts are competent and keen to avail themselves to conciliate, mediate or arbitrate.

The Potential for mediation in resolving shareholding,
directors and commercial disputes
This article is an edited version of a speech by Mr JOHN BRAND: ADR SPECIALIST (Bowman and Gilfillan)
- By Simukele Khoza

The Tribunal held a seminar on ADR in February 2016 at the Gallagher Convention Centre. Mr John Brand in his address indicated
that corporate governance requirements to refer matters to ADR seem to be largely ignored in the South African context. He
further indicated that mediation in particular has the potential to resolve companies' disputes while litigation is costly and
protracted. Section 166 empower parties to refer matters to the Tribunal for ADR, also King III code on corporate governance
mandates directors to handle disputes in expeditious and inexpensive way and urges them to make use of ADR.
Mr Brand defined mediation as a process in which a third party helps the parties to a dispute to reach an agreed settlement.
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year. He indicated that a lot of companies do not take into
account in counting the cost of commercial and corporate
disputes, is the cost of managerial time that is invested over
many years in the dispute. They tend to focus exclusively on
the lawyer costs which are enormous. He further indicated
that litigation is bad for relationships as it leads to
unpredictable outcomes and does not address the underlying
commercial needs of the parties while in mediation parties
retain control of the outcome.
Mr Brand alluded to the fact that Centre for Effective Dispute
Resolution which is probably the leading commercial dispute

Mr John Brand ADR Specialist

resolution agency in the UK and certainly among the top in the
world estimates that plus minus 9 500 civil disputes mediated

Furthermore, it is a facilitated negotiation where the mediator

in the UK each year 75% are settled within one day and a

helps the parties negotiate a settlement which is satisfactory to

further 11% shortly thereafter. In the UK, the value of cases

both parties. He outlined the following kinds of mediation:

mediated in 2013 was approximately £9 billion up from £7.5

?
Facilitative mediation- the third party purely facilitates a

billion in 2012. Since 1990 the total value of mediated cases is

sophisticated negotiation and avoids passing judgement

approximately R75 billion. Commercial mediation in the UK

on the parties' positions and getting too involved in the

saves business around £4 billion a year in wasted

substance of the dispute.

management time, damaged relationships, lost productivity

?
Evaluative mediation- the third party does get more

and legal fees.

engaged in the substance and to greater or lesser extent
parties' various positions and may even

He indicated that the advent of commercial mediation

go as far as making recommendations to them as to the

necessitated the need for the European Commission to issue a

way forward.

directive to harmonise the European commercial mediation.

evaluates the

?
Transformative mediation- the mediator plays a role in

Emerging commercial mediation in countries such as

repairing the relationship and helping those parties go

Singapore, Hong Kong, Australia, New Zealand, South

forward in a more effective way.

America, Namibia, Nigeria, Mauritius, Kenya, Rwanda,
Ethiopia and Uganda was highlighted. Mr Brand indicated that

He indicated that mediation provides a platform for the mediator

South Africa is further falling behind while it has a rich history

to intervene in the negotiations between the parties, can call side

of mediation. He was concerned that South Africa is way

and confidential meetings, and explore the deep underlying

behind the rest of the world in the area of commercial

commercial interests and with their permission conveys

corporate mediation.

information to the other party and vice versa in an endeavour to
find a commercial solution to a commercial dispute rather than a

Mr Brand encouraged South African companies to take

legal solution to a commercial dispute.

advantage of mediation as it is voluntary and the risk is very
low. He further stated that mediation is private and

Mr Brand highlighted the enormous costs of commercial conflict

confidential. Parties determine the outcome of the process

to any economy. In 2006 a study in the United Kingdom (UK)

and the Tribunal can make an order which, if parties consent

revealed that conflict in British business cost some £33 billion a

to the order, can be made a court order. In mediation parties
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are encouraged to use an expert negotiator/mediator to find a mutually satisfactory solution.
He indicated that about 14 years ago in the UK, a rule was introduced which enables the courts to manage cases far more actively
than what is permissible in South Africa. The rule has transformed the management of the court system as a body of activists judges
started to award costs against parties or a party who had unreasonably refused to go to mediation. As a result, every commercial
dispute in the UK goes to mediation because the lawyers and the parties are well informed that if they unreasonably refuse they are
likely to get multi-costs to the point where even in some cases a winning party in the later litigation has had the costs awarded
against them for an unreasonable refusal to mediate. Mr Brand further stated that self-interest holds South Africa back. He noticed
that South Africa's international clients are puzzled by the fact that commercial lawyers are not even putting an ADR clause into
commercial contracts and are clueless about the prospects and possibility of mediation.
Mr Brand identified that mediation was not used due to firstly lack of awareness and misunderstanding of what the process is
about. Secondly, the perceived threat to the legal profession. Throughout the world mediation has not damaged lawyers' work.
Lawyers just had to change the way they operate. Lastly, South Africa should develop a clear ADR framework for companies in order
to be on par with the rest of the world.
Mr Brand concluded by stating that South Africa has a huge potential, and he therefore urged South Africans to tap into the rich
experience of mediation and build on it to keep pace with rest of the world.

Challenges faced by Black Business, especially relating to
BBBEE, can be resolved through ADR
This article is an edited version of the presentation made by Mr Mr Mohale Ralebitso, CEO of the Black Business Council
- By Siyabonga Ntshangase

A

t the Companies Tribunal (Tribunal) Seminar held to

promote a culture of resolving disputes through

ADR, Mr Mohale Ralebitso stated that the Black

Business Council (BBC) is mandated to promote, develop and
ensure that there is economic transformation and
empowerment of blacks in business and in all levels of the
South African economy. The BBC is required to formulate
policies and advocate for the implementation of laws which
promote and advance transformation in South Africa. Also,
the BBC is required to open channels through which black
people can fairly participate in the economy; contribute to the

Mr Mohale Ralebitso CEO Black Business Council

formulation and drafting of all transformation and economic
empowerment legislation and other laws which have a particular impact on blacks, the poor and other marginalised constituencies
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in South Africa.
The BBC intends to make 'South Africa a normal society wherein all the citizens can participate in matters relating to politics and the
economy and thus ensuring that citizens are equal before the law. The BBC acknowledges the challenges and difficulties faced by
the citizens, particularly the previously marginalised black South Africans.
Mr Ralebitso stated that ADR is important, particularly for black business because it addresses some core issues that black business
in particular [do not] have and those issues, are namely, capital and time. In essence, time is a very important and expensive asset
particularly to a medium or growing enterprise. In that it cost growing black business a lot of time and resources to settle disputes.
The importance of ADR has been observed across other jurisdictions such as the United Kingdom and the United States of America.
Apart from time, the main factor affecting black business and which necessitates alternative means of resolving disputes other
than referring a matter to court is that black business is underfunded. Lack of financial access is one of the issues that disadvantages
the growth of black business in South Africa. This affects all other small, medium and large enterprises for that matter irrespective
of who the owners of those businesses happen to be.
Mr Ralebitso also used the seminar to encourage South Africans to take charge of the economy and contribute towards making
South Africa a conducive environment to live in. The CEO of the BBC concluded that black business can absolutely benefit from the
ADR since black business is most vulnerable in our society which informs the need for a more effective and swift alternative dispute
resolution mechanism. He remarked that South Africa have way too much friction in the economy that stops us from being able to
realise our potential. Furthermore, he expressed the importance of the need of ADR which is intended to free the capacity and
congestion in our courts.

Seminar speakers (from left to right): Mr John Brand, Mr Mohale Ralebitso, Mrs Matshego Ramagaga, Adv Simmy Lebala SC,
Judge President Dunstan Mlambo, Adv Lizelle Haskins, Mr Peter Veldhuizen and Mr Macdonald Netshitendze
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Companies Tribunal Seminar on ADR

The Social and Ethics Committee Case Highlights
- By Siyabonga Ntshangase

In Ex Parte Adventure Industrial Cleaning (Pty) Ltd CT002Nov2015 the applicant
filed an application for exemption from appointing a social and ethics
committee. In the founding affidavit, the applicant stated that the
company “is part of the Venture Otto South Africa Group of companies”.
The applicant was not clear as to which section of the Act the application
was based. However, this had no bearing on the decision of the Tribunal.
Hence the Tribunal refused the application on two grounds, firstly on the
qualitative criteria. The qualitative criterion originates in regulation 26(2) and it is used to
determine whether the company is required to establish a SEC. In terms of this criterion, the applicant had in
two of the preceding five years obtained a PI Score exceeding 500. Therefore, this means that the applicant was required to appoint
a SEC in-line with regulation 43 (1) (c). Secondly, the Tribunal refused the application on the basis that the authority of the person
signing on behalf of the applicant was defective in a sense that the signatory was only authorised by the company to act for and on
behalf of the company only in signing, specifically, contracts, tenders and agreements. In making an application to the Tribunal, the
applicant is required by the regulations to attach a board resolution and or power of attorney authorizing the applicant to make
the application to the Tribunal.
In Ex Parte BLC plant Company (Pty) Ltd CT005Nov2015 the applicant applied for exemption from appointing a social and ethics
committee. Neither did the applicant indicate under which section the application was based, nor did the applicant substantiate
whether the applicant is required to appoint a social and ethics committee. The Tribunal noted that when examining the
application for exemption, the process is twofold, firstly it must be determined whether the applicant is required to appoint a social
and ethics committee, if not, the Tribunal has no jurisdiction of exempting such a company. Secondly, if the Applicant is required to
appoint a SEC, the Tribunal will only have jurisdiction to exempt the company on legislative basis provided for in Section 72 and
regulation 43 of the Act. The purpose of the SEC is significant as it is an additional policing mechanism in the governance of
companies. The Tribunal refused the application on the basis that the applicant failed to specify the section or regulation on which
the application was based and failed to substantiate on whether the applicant was required in terms of regulation 26 to appoint a
SEC.
The applicant in Ex Parte Southern Arrows (Pty) Ltd CT009Feb2016 applied in 2012 for exemption to appoint a social and ethics
committee. The applicant was granted exemption for a period of five (5) years which lapsed on the 29 November 2015. The
applicant re-applied for an exemption from appointing a social and ethics committee. The applicant avers that as contemplated in
section 72 (5) (b) of the Act, it is not reasonably necessary and in the public interest to require the applicant to appoint a social and
ethics committee having regard to the nature and extent of the applicant's activities. The Tribunal having assessed the nature and
extent of the company's activities, namely that the company was an investment holding company and only had limited day-to-day
operations, and did not have employees, decided that it was not reasonably necessary for the applicant to appoint a SEC. The
Tribunal therefore granted the relief sought and granted the exemption for a period of five years.
In Ex Parte Amber House Fund 2 (RF) Limited CT005Feb2016 the applicant applied for section 72 (5) (b) exemption from appointing
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a social and ethics committee. It was asserted that the applicant is part of the South African Home Loans group (SAHL).
Furthermore, the applicant stated that a group (SAHL) SEC will be formed [my emphasis]. The applicant based the application on
regulation 43 (2) (b) and section 75 (5) (b). The Tribunal refused the application on basis that the Act requires an applicant to have
had a formal mechanism in terms of other legislation other than the Companies Act. The Tribunal doesn't have jurisdiction to grant
exemption either in terms of section 72 (5) (b) or regulation 43 (2) (a) if the SEC or formal mechanism is not yet in existence. The
Tribunal accordingly refused the application for exemption to appoint a social and ethics committee.
In Ex Parte ST Francis Links Homeowners Association NPC CT009Dec2015 the applicant filed a section 72 (5) (b) application. The
applicant had previously applied to the Tribunal for exemption and it was accordingly refused on procedural grounds, namely, that
the applicant failed to commission the statement accompanying the application. The Tribunal in this application condoned the
procedural shortcomings of the affidavit signed before the commissioner of oaths with an apparent interest in the matter. The
shortcomings were condoned on basis that they were not inimical to the provisions of the Companies Act or perverting the
interests of justice in general. The Tribunal stressed that the legislature did not provide any definition or guidelines as to what has to
be taken into account when considering the nature and extent of the activities of the company. The Tribunal after considering all
surrounding factors such as the fact that the applicant existed for a very limited purpose and was of the benefit to the public, the
number of employees, and the applicants revenue, granted an exemption for a maximum period of five (5) years.

Sad exciting farewell
- By Siyabonga Ntshangase

T

he Tribunal is honored to have had the privilege to work with
Mr Thembinkosi Alfred Jongani. It is very sad that the
Tribunal has to part ways with a talented and

dedicated colleague not like, but him. He has worked with
us for a short period of time than we would have wished,
but, he contributed immensely in the Companies
Tribunal. He has always been extremely professional,
hard-working and a team player.
Mr Jongani joined the Tribunal as an intern, right out
of college. He came out to be the best from a person
who did not have work experience and might it be
mentioned, he never missed an opportunity to prove
his colleagues wrong. Not only has Mr Jongani been a
fantastic colleague, he has also been a true friend. He
always took the time to ask how his fellow colleagues were, a
decent, well-mannered and approachable colleague. Mr

Bra Sammy Ramaphoko (left) handing over the
internship certificate to Mr Thembinkosi Jongani
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Jongani was always full of energy
and happy to see everyone on
Monday mornings. As a token of
appreciation, The Tribunal awarded
Mr Jongani with a certificate for
completing his internship.
The Tribunal wish Thembinkosi the
very best in the future. By words of
Irene Mathato (Chief Financial
Officer), his manager, 'I know that
w h ate ve r t h e f u t u re h o l d s ,
Thembinkosi will excel and continue
to be successful'. Thembinkosi (as

The Companies Tribunal team devoting its warmth goodbye to Mr. Thembinkosi Jongani
(wearing a hat, front row)

your manager will call you), the
Tribunal is going to miss you deeply, for the liveliness you brought whenever you entered a room, for the spark your enthusiasm
could ignite, and for the sheer dedication you gave your job. We hope to see you shining brighter and achieve what you truly
deserve. It is then, that we would even be more delighted to have known you.

New appointments
- By Siyabonga Ntshangase

The Tribunal is, in line with the Skills Development
Amendment Act of 2008, committed to the development and
improvement of the skills of the South African workforce and
to provide for internships in order to enhance graduates'
workplace skills and to provide interns with practical work
experience.
The Tribunal is proud to introduce our two new interns, Dineo
Mosetlha and Tebogo Ephraim Mohasoa. We are thrilled to
introduce these hardworking and enthusiastic youth to join
our exciting team. We are thrilled to have them as part of the
Tribunal family. They are reliable, motivated and eager to
learn.
Ms Felicia Dineo Mosetlha completed her B.com Human
Ms Dineo Mosetlha

Resources Management (HRM) from Midrand Graduate
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Institute. Dineo joins the Tribunal as a Human Resource
Management Intern. She's an ambitious young lady who plans
to pursue a post-graduate qualification in Human Resource
Management. In her words, 'always be open-minded, it will
get you far in life'. Dineo is passionate about Human Resource
Management and want to add value to the Tribunal.
Mr Tebogo Ephraim Mohasoa was born in Bloemfontein-J.B.
Mafora in the Free State Province. He has always wanted to
make a direct impact in his community hence he studied
Public Management majoring in Supply Chain Management at
the School for Government Management at the Central
University of Technology, in the Free State. With the words
'the world does not owe you anything', he displayed the true
meaning of these words when he volunteered at his former
University which saw him receiving financial pardon in tuition
fees. Prior to that, he had volunteered at the South African

Mr Tebogo Ephraim Mohasoa

Human Rights Commission concurrently during his studies.
Tebogo can be seen helping individuals who have given up on
life, not because he has but because he knows how it is not to
have.

Contact details

Tebogo is a future-oriented young person who believes in the
power of change, he is delighted to be part of the Tribunal.
Tebogo is joining the Tribunal as an intern in the Supply Chain
Management. In his words, 'when you get, you should give
and when you learn you should teach".
Both these exciting Interns see the world in a completely
different way and this contributes to the culture of diversity
within the Tribunal. The Tribunal is better equipped to bring
out the best in our new team members. They are all expecting
a bright future, they embrace new things, they are inventive
and innovative, they challenge the status quo and they aren't
afraid to ask why. The challenge of course is to see the
workplace with fresh eyes and boundless curiosity.
The Tribunal's goal is to provide them with the necessary skills,
knowledge to become the future leaders. To our delight, The

Tel : (012) 394 3071 | Fax : (012) 394 4071
Physical address
the dti Campus Block E - 3rd Floor,
77 Meintjies Street,
Sunnyside
Pretoria
0002
Postal address
P.O.Box 27549
Sunnyside
Pretoria
0132
Website
www.companiestribunal.org.za
Email
Registry@companiestribunal.org.za

Tribunal welcomes on board Ms Dineo Mosetlha and Mr
Tebogo Ephraim Mohasoa.

design and layout: Dumisani Mthalane

A simple, speedy and cost effective way of resolving company disputes

11

